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FOREWORD 


THREE  of  the  letters  printed  in  this  pamphlet,  those 
dated  April  29th  and  May  1st,  1907,  from  Presi¬ 
dent  Roosevelt  to  me  and  that  dated  May  1  5th  to 
the  President  from  me,  were  published  in  the  newspapers  in 
May,  1907.  The  circumstances  of  their  publication  at 
that  time  are  mentioned  in  my  letter  of  May  23rd,  1907, 
to  the  President. 

Disclaiming  any  desire  to  make  political  capital,  per¬ 
sonal  or  otherwise,  out  of  a  controversy  with  the  President  of 
the  United  States,  I  have  refrained,  until  now,  from  publish¬ 
ing  the  remainder  of  the  correspondence  and  the  facts  herein 
set  forth.  Nothing  could  be  more  distasteful  to  me  than 
to  be  forced  in  self-defense  to  put  into  print,  even  for  pri¬ 
vate  circulation,  matters  which  cannot  but  reflect  upon  the 
sincerity  of  a  man  occupying  an  office  which  we  are  taught 
to  honor  and  respect,  and,  were  it  not  for  the  fact  that  Mr. 
Roosevelt  has  had  nearly  two  years  to  make  amends  for 
his  gratuitous  insult  to  my  father,  after  he  has  found  out 
that  his  statement  was  unwarranted,  and  has  not  done  so,  I 
should  refrain,  as  far  as  I  am  myself  concerned,  from  say¬ 
ing  anything  more  on  the  subject. 

As  it  is,  I  will  make  the  narrative  as  brief  as  possible 
and  include  only  such  matters  as  are  absolutely  necessary 
for  a  comprehensive  understanding  of  both  sides  of  the  con¬ 
troversy,  leaving  the  conclusion  to  the  judgment  of  those 
whose  good  opinion  I  value.  There  is  no  desire  to  convince 
my  political  enemies  that  I  was  right  and  they  were  wrong, 
as  none  know  better  than  they  the  shallowness  and  utter 
insincerity  of  the  whole  attack  upon  me. 

My  main  desire  is  that  the  truth  about  this  affair  may 
be  somewhere  on  record,  so  that  anyone  who  desires  to 
investigate  it  may  have  a  source  of  information  other  than 
the  official  files  which  may  be  accessible  in  Washington. 

H.  J.  Hagerman. 


Roswell,  New  Mexico,  November,  1908 


I  WAS  appointed  Governor  of  New  Mexico  on  January 
1 0th,  1 906,  and  took  office  on  January  22nd.  The 
appointment  was  made  upon  the  recommendation  of 
the  Hon.  Ethan  Allen  Hitchcock,  then  Secretary  of  the 
Interior,  under  whom  I  had  served  as  Secretary  of  Embassy 
when  he  was  Ambassador  to  Russia,  and  of  other  friends, 
but  without  the  knowledge  or  endorsement  of  the  men  who 
then  constituted  the  Republican  organization — or,  more 
properly,  the  “machine”  in  New  Mexico. 

On  the  two  occasions  previous  to  the  appointment  when 
I  had  seen  the  President  and  had  discussed  the  political 
affairs  of  New  Mexico,  I  believed  I  understood  his  reasons 
for  selecting  me  for  the  position.  He  expressed  himself  as 
being  dissatisfied  with  the  way  in  which  public  affairs  had 
been  conducted  here  and  as  desiring  a  radical  change  in 
administrative  methods.  So  marked  a  departure  from  the 
usual  political  methods  in  making  an  important  appoint¬ 
ment  was,  I  was  told,  adopted  so  that  the  new  appointee 
might  be  quite  free  and  untrammeled  in  his  efforts  to  bring 
about  changes  which,  I  was  told,  were  as  greatly  desired  in 
Washington  as  I  knew  them  to  be  by  a  large  number  of  the 
best  people  of  the  Territory. 

It  was  upon  this  basis  that  I  obtained  the  appointment, 
and  that  I  started  to  administer  the  office  of  Governor. 

It  very  soon  developed  that  the  members  of  the  machine 
were  opposed  to  my  ideas  and  methods.  Mr.  H.  O.  Bur- 
sum,  particularly,  who  was  then  and  had  been  for  some 
time  the  Chairman  of  the  Territorial  Republican  Commit¬ 
tee,  and  was  also  Superintendent  of  the  Penitentiary,  very 
soon  showed  his  antagonism  to  my  administration.  He  had 
been  the  chief  power  in  politics  in  the  Territory,  had  com¬ 
pletely  controlled  the  previous  legislature,  and  to  a  large 
extent,  the  administration  of  public  affairs.  I  believed  him 
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to  be  unworthy  of  the  confidence  of  the  people,  and  that 
his  influence  was  extremely  detrimental  not  only  to  the  best 
interests  of  the  Territory,  but  also  to  the  Republican  party. 
He  very  soon  took  occasion  to  take  open  issue  with  me,  for 
the  purpose  of  proving,  if  he  could,  that  he  was  still  the 
dominant  power  in  the  administration.  The  occasion  was 
the  appointment  of  an  entirely  worthy  man.  Prof.  J.  E. 
Clark,  as  a  member  of  the  Territorial  Board  of  Education. 
Mr.  Clark  is  now  Superintendent  of  Public  Instruction, 
and  an  eminent  success  in  the  administration  of  his  difficult 
office.  Mr.  Bursum  did  not  desire  his  appointment  and 
made  an  issue  of  the  matter,  attempting  collaterally  to  em¬ 
broil  me  with  the  Catholic  Church  for  not  then  appointing 
a  member  of  that  Church  to  fill  the  vacancy.  In  this  at¬ 
tempt  he  signally  failed.  Although  I  am  not  a  Catholic, 
the  Church  authorities  were  always  in  the  fullest  sympathy 
with  my  administration,  and  fully  understood  the  nature  of 
Mr.  Bursum’s  attack. 

This  was  his  declaration  of  war — a  war  which  never 
ceased  until  he,  with  his  associates,  secured  my  removal  by 
the  President. 

His  principal  associates,  some  open,  some  secret,  were 
Wm.  H.  Andrews,  Delegate  to  Congress  from  New  Mex¬ 
ico,  formerly  member  of  the  Quay  machine  in  Pennsylva¬ 
nia;  W.  H.  H.  Llewellyn,  U.  S.  Attorney  for  New 
Mexico,  who  posed  as  an  intimate  “Rough  Rider’’  friend 
of  Mr.  Roosevelt;  Morgan  Llewellyn,  the  Major’s  son, 
also  a  Rough  Rider  and  Surveyor  General  for  New  Mex¬ 
ico;  Colonel  Pritchard,  Attorney  General  of  the  Territory; 
J.  Wallace  Raynolds,  Secretary  of  the  Territory,  and  Max 
Frost,  Editor  of  the  “Santa  Fe  New  Mexican’’.  There 
were  a  great  many  of  less  importance  scattered  throughout 
the  Territory,  such  as  W.  E.  Martin,  Clerk  of  the  District 
Court  of  the  Third  Judicial  District;  Roma  L.  Baca  of 
Santa  Fe,  Frank  W.  Beach,  H.  B.  Holt,  S.  E.  Aldrich, 
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and  others  too  numerous  to  mention;  in  fact,  a  typical  aggre¬ 
gation  of  motley  and  unregenerate  political  parasites  such  as, 
either  through  hope  of  reward  or  fear  of  detection,  are  al¬ 
ways  found  clinging  to  the  fortunes  of  an  unscrupulous  and 
forceful  “boss”. 

Of  these,  Mr.  Bursum  himself  was  the  most  open  and 
above  board  in  his  hatred  and  opposition. 

I  was  determined  to  make  changes  in  the  offices  of  Su¬ 
perintendent  of  the  Penitentiary  and  the  Attorney  General, 
and  did  so  with  the  sanction  of  the  President  himself,  as  is 
more  fully  set  forth  in  my  letter  to  him  of  May  23rd. 

The  matter  of  Mr.  Bursum’s  administration  of  the  office 
of  Superintendent  of  the  Penitentiary  is  too  long  a  one  to 
go  into  here.  I  believed  that  the  administration  had  been 
inefficient  and  irregular,  and  so  stated  to  the  people  of  the 
Territory,  after  a  careful  investigation.  Mr.  Bursum  main¬ 
tained  that  discrepancies  which  had  been  discovered  in  his 
accounts  were  due  to  mistakes  of  his  subordinates,  and  to 
no  dishonesty  on  his  part  or  that  of  others.  While  he  either 
voluntarily  or  upon  demand  paid  back  to  the  Territorial 
Treasurer,  during  and  subsequent  to  an  investigation,  sums 
aggregating  nearly  $3,000,  he  succeeded  in  securing  the 
passage  of  a  measure  at  the  1907  Legislature — to  be  in 
force  one  pear — whereby  an  “accounting”  should  be  made 
in  accordance  with  a  report  of  a  referee  named  by  the 
Court.  The  referee  named  by  Judge  Parker  reported  that 
as  large  or  larger  sum  was  due  Mr.  Bursum  than  he  had 
paid  to  the  Territory,  and  that  sum  was  paid  over  to  him 
upon  the  findings  of  the  Court.  This  occurred  subsequent 
to  my  resignation. 

I  was  also  of  the  opinion,  on  investigation,  that  the  in¬ 
fluence  Mr.  Bursum  and  his  friends  had  wielded  in  regard 
to  the  use  of  the  pardoning  power  was  unfortunate  and  sub¬ 
versive  of  the  ends  of  justice.  During  eight  years  previous 
to  my  inauguration,  of  convicts  sentenced  to  the  Penitentiary 
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for  murder  of  various  degrees,  41  had  been  pardoned  and 
45  had  had  their  terms  commuted  to  shorter  ones.  There 
were  many  others  pardoned  and  with  terms  commuted  for 
lesser  crimes.  While  I  knew  how  difficult  it  is  for  an  exec¬ 
utive  to  deal  with  the  perplexing  problems  presented  to  him 
for  determination  in  regard  to  the  exercise  of  the  pardoning 
power,  I  believed  that  the  officers  of  the  Penitentiary  had 
often  been  influenced  by  political  considerations  in  making 
the  recommendations  for  clemency,  upon  which  the  exe¬ 
cutive  must  so  largely  depend. 

As  an  example  of  what  led  me  to  these  conclusions  I  in¬ 
clude  a  copy  of  a  letter  which  was  sent  me  showing  that 
the  common  talk  of  the  people  throughout  the  Territory 
had  some  basis  in  fact: 

“H.  O.  Bursum,  John  James, 

Superintendent.  Asst.  Superintendent. 

NEW  MEXICO  PENITENTIARY. 

Office  of  Superintendent. 

Board  of  Commissioners — 

F.  H.  Pierce,  Pres.,  E.  Las  Vegas,  N.  M. 

J.  Francisco  Chaves,  Secy.,  Progresso,  N.  M. 

Juan  Navarro,  Mora,  N.  M. 

J.  T.  McLaughlin,  San  Pedro,  N.  M. 

Louis  Ilfeld,  Albuquerque,  N.  M  . 

Santa  Fe,  N.  M.,  Oct.  24,  1900. 
Hon.  Margarito  Romero, 

Las  Vegas,  N.  M. 

Caro  Senor  y  Amigo: — 

Aqui  le  mando  el  papel  de  cuidadania  de  Procopio  Rael, 
para  que  V.  se  le  de.  Creo  que  esto  hara  algo  en  favor  en 
caso  que  este  mal.  Me  prometio  cuando  su  salida  que  haria 
todo  lo  posible  para  los  republicanos.  Quedo  a  sus  ordenes. 

(Signed)  \V.  E.  Martin.” 


The  following  is  a  literal  translation: 

“  Herewith  I  hand  you  the  restoration  papers  of  Procopio  Rael,  so  that 
you  may  give  them  to  him.  1  believe  this  will  do  something  in  his  favor  in 
case  it  is  wrong.  He  promised  me  when  he  was  released  that  he  would 
do  all  that  he  could  for  the  Republicans.  1  am  at  your  orders.” 
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Mr.  Martin  was  at  that  time  chief  clerk  of  the  institution, 
of  which  he  had  formerly  been  an  inmate. 

I  also  found  on  trips  around  the  Territory  that  a  dimi¬ 
nution  in  the  number  of  pardons  granted  was  politically  dis¬ 
advantageous  to  me. 

Mr.  Bursum  spent  but  little  time  at  the  Penitentiary, 
leaving  its  administration  to  his  subordinates.  The  institu¬ 
tion  was  badly  managed. 

These  and  other  discoveries  confirmed  me  in  my  opinion 
that  in  making  a  change  in  the  office  of  Superintendent  and 
putting  in  a  competent  man  I  had  acted  wisely  from  an  ad¬ 
ministrative  point  of  view. 

From  a  political  point  of  view  the  change  undoubtedly 
intensified  the  bitterness  of  my  enemies.  The  new  Superin¬ 
tendent  was  the  object  of  constant  and  bitter  persecution 
by  the  machine  men,  and  was  ultimately  removed  by  Act¬ 
ing  Governor  Raynolds.  Mention  is  made  of  this  in  my 
correspondence  with  the  President. 

But  few  other  changes  were  made.  Mr.  Pritchard,  At¬ 
torney  General,  was  replaced  by  Capt.  W.  C.  Reid.  Mr. 
Fullerton,  Captain  of  the  Mounted  Police,  by  Fred  For- 
noff,  a  thoroughly  competent  officer.  Mr.  Elfigo  Baca, 
District  Attorney  for  Socorro  and  Sierra  Counties  resigned. 
The  Sheriff  of  Socorro  County  was  removed,  as  were  sev¬ 
eral  County  Commissioners.  E.  C.  Abbott,  District  At¬ 
torney  for  Taos  and  Santa  Fe  Counties,  was  asked  to  re¬ 
sign.  He  subsequently  was  a  member  of  the  lower  House. 
While  a  member  of  the  legislature,  he  made  affidavit  that 
I  had  tried  to  influence  him  to  support  me  by  promising 
him  the  position  of  Attorney  General.  I  did  not  see  the 
affidavit,  but  it  was  mentioned  to  me  by  the  President  and 
Mr.  Garfield.  I  told  the  President  that  if  Mr.  Abbott 
made  such  a  statement,  it  was  a  lie.  Mr.  Abbott  has  since 
been  appointed  Assistant  U.  S.  Attorney  for  New  Mexico. 

During  the  year  between  my  inauguration  and  the  con- 
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vening  of  the  37th  Legislative  Assembly  I  did  my  utmost  to 
carry  out  the  policies  which  I  had  been  appointed  to  sup¬ 
port,  paying  less  attention  to  politics  than  to  administration. 
I  believed  that  if  those  policies  were  acceptable  to  the  peo¬ 
ple  of  the  Territory,  they  would  support  me  in  them  when 
the  Legislature  met,  and  that  it  was  neither  my  duty  nor 
consistent  with  the  dignity  of  the  Governor’s  office,  to  spend 
my  time  in  scheming  for  the  nomination  of  particular  men 
for  election  to  the  Legislature.  I  made  no  suggestion  of 
any  kind  as  to  my  preferences  for  legislative  nominations  and 
took  no  part  in  the  campaign  except  insofar  as  it  dealt  with 
the  vote  on  the  acceptance  of  the  joint  Statehood  measure, 
which  had  recently  been  passed  by  the  Federal  Congress. 
In  that  measure  I  believed,  and  so  stated  publicly  and  in 
private,  whenever  the  occasion  offered.  I  also  publicly 
advocated  the  passage  of  a  law  to  prohibit  licensed  gamb¬ 
ling  in  the  Territory.  A  good  deal  of  time  was  spent  in 
reorganization  of  various  departments  of  the  government. 
One  of  the  most  notorious  “grafts”  was  that  connected 
with  the  administration  of  the  Coal  Oil  Inspection  Law.  A 
fee  of  one  cent  per  gallon  was  paid  the  Coal  Oil  Inspector 
for  testing  coal  oil  and  gasoline.  Most  of  these  products 
in  New  Mexico  are  furnished  by  the  Continental  Oil  Com¬ 
pany.  There  was  virtually  no  inspection.  The  agent  of 
the  Company  in  Albuquerque  would  each  month  make  up 
a  list  of  the  importations  in  tank  cars  and  otherwise  of  oil 
and  gasoline  during  the  month,  and  at  the  bottom  of  the 
list  write  a  receipt  to  the  Company  for  an  amount  equal  to 
one  cent  a  gallon  on  the  lot.  This  list  and  receipt  was  sent 
to  the  Coal  Oil  Inspector  with  a  check.  The  Inspector 
signed  the  receipt  and  took  the  money.  The  “inspection” 
took  place  at  the  refineries  by  the  Company,  the  Territorial 
Inspector’s  stamp  being  put  on  there.  If  the  product  was 
sent  in  tank  cars  into  the  Territory  and  then  repacked  in 
cases,  the  stamp  was  put  on  the  cases  or  cans  here  by  the 
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agent  of  the  Oil  Company  with  a  stamp  furnished  him  by 
the  Company — not  by  the  Inspector.  This  method  was  ac¬ 
cepted  as  “regular”.  Neither  the  Company  nor  the  Inspec¬ 
tor  offered  to  deny  it  when  confronted  with  the  facts.  It 
often  resulted  in  the  Territory  placing  its  guarantee  on  a 
dangerous  product.  I  merely  cite  this  as  an  example  of 
conditions  as  I  found  them,  and  with  which  I  had  to 
contend. 

I  caused  a  change  to  be  brought  about  whereby  Deputy 
Inspectors  tested  the  product,  receiving  half  the  fee.  It  re¬ 
sulted  in  a  higher  quality  of  oil  throughout  the  Territory, 
and  in  carrying  out  the  law. 

A  change  was  made  in  the  Legislative  Districts  by 
proclamation.  It  had  been  the  duty  of  the  Legislature  to 
reapportion  the  Territory,  and  in  default  of  the  Legislature 
so  doing,  it  was  incumbent  on  the  Governor  to  make  the 
reapportionment.  The  old  apportionment,  on  account  of 
changes  in  population,  was  extremely  unjust  to  certain  por¬ 
tions  of  the  Territory,  some  parts  receiving  three  times  more 
representatives  per  head  than  others.  I  proclaimed  a  new 
apportionment,  which  was  fought  by  Mr.  T.  B.  Catron,  a 
prospective  legislative  candidate,  whose  election,  he  thought, 
might  be  unfavorably  affected  by  the  change.  The  Court 
sustained  the  reapportionment. 

Long  before  the  meeting  of  the  Legislature  I  was  aware 
that  my  acts  were  being  misrepresented  to  the  President 
by  men  who  were  trying  to  undermine  me  with  the  national 
administration.  Letters  came  to  me  from  Washington  show¬ 
ing  this  to  be  the  case.  I  was  told,  for  instance,  that  I  had 
been  accused  of  making  a  reapportionment  of  the  Territory 
which  would  actually  be  in  favor  of  certain  large  corpora¬ 
tions  (which  ones  were  not  stated)  and  adverse  to  the  inter¬ 
ests  of  Joint  Statehood.  At  another  time  I  was  told  that 
in  my  proclamation  for  an  election  for  Joint  Statehood  under 
the  terms  of  the  Act  of  Congress,  I  had  exceeded  my  pow- 
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ers  in  recommending  separate  ballots  for  the  vote  on  state¬ 
hood  and  for  the  vote  on  legislative  and  other  candidates. 
The  first  of  these  representations  was  so  ridiculous  that  it 
scarcely  seemed  necessary  to  deny  it,  but  I  did,  proving  it 
utterly  groundless.  The  second  matter  was  submitted  to 
Mr.  Moody,  Attorney  General  of  the  U.  S.,  who  advised 
that  I  had  acted  entirely  within  my  powers  and,  in  his 
opinion,  recommended  the  best  course. 

While  I  was  amazed  at  the  apparent  readiness  with 
which  the  pettifogging  charges  were  received  and  taken  up 
at  the  executive  office  in  Washington,  I  could  not  believe 
that,  with  all  the  assurances  of  support  I  had  received,  my 
enemies  would  be  given  any  serious  attention  there. 

At  the  same  time  I  was  conscious  that  I  had  perhaps  in¬ 
curred  a  certain  amount  of  displeasure  on  account  of  my 
inability  to  carry  out  certain  suggestions  for  appointments 
in  the  Territory.  As  an  example  of  this  I  will  state  that 
in  March,  1906,  I  received  an  unofficial  letter  from  Mr. 
Loeb,  in  which  he  stated: 

“I  am  directed  by  the  President  to  ask  whether  there  is 
any  position  under  you,  or  subject  to  appointment  by  the 
President,  in  New  Mexico  to  which  Captain  George  Curry 
can  be  appointed.  Curry  is  coming  home  soon,  and  the 
President  very  much  wishes  to  provide  him  with  a  position.” 

I  stated  in  reply  that  I  would  be  glad  to  do  anything  I 
could  to  meet  the  President’s  wishes,  but  that  there  were 
very  few  positions  in  the  Territory  which  paid  much,  offer¬ 
ing,  however,  to  give  the  position  of  Game  Warden,  which 
was  the  only  one  open,  to  Captain  Curry  until  something 
better  could  be  arranged.  At  the  same  time  I  mentioned 
some  federal  positions  which  might  be  available. 

In  a  letter  received  in  April,  Mr.  Loeb  said: 

“He”  (the  President)  “doubts  if  Captain  Curry  could 
accept  the  position  of  Game  Warden,  as  the  salary  is  not 
sufficient.  The  President  thinks  you  might  look  up  Charles  L. 
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Ballard  of  Roswell,  N.  M.,  who  was  a  member  of  the 
President’s  regiment  and  who,  the  President  thinks,  would 
be  a  first  class  man  for  the  position.” 

I,  of  course,  looked  up  Mr.  Ballard,  who  was  a  good 
friend  of  mine,  but  he  did  not  care  to  accept  the  position. 

Captain  Curry  was  in  the  Philippines  when  these  letters 
were  written  and  I  have  no  reason  to  believe  that  he  knew 
anything  about  them.  My  relations  with  him  since  he  was 
appointed  my  successor  have  always  been  pleasant. 

The  Legislature  met  in  January,  1907,  and  sat  for  sixty 
days.  The  House  consists  of  24  members  and  the  Council 
of  1 2.  Mr.  Bursum  and  his  friends  had  for  many  months 
carried  on  a  legislative  campaign  throughout  the  Territory 
with  a  view  of  secu/ing  a  majority  in  both  houses  of  the  Leg¬ 
islature  antagonistic  to  me  and  my  administration.  In  this 
they  succeeded  as  far  as  the  House  was  concerned,  but 
failed  in  the  Council.  From  the  opening  session  on  the 
first  day  until  adjournment  the  fight  upon  me  was  open  and 
virulent.  It,  however,  failed  completely. 

I  will  here  insert  a  copy  of  parts  of  a  letter  written  by 
me  on  March  30,  1908,  to  Mr.  Garfield: 

‘‘I  have  the  honor  to  advise  you  that,  after  the  adjourn¬ 
ment  of  the  recent  session  of  the  Territorial  Legislature, 
being  very  tired  out  by  the  work  of  the  session  and  being 
especially  worn  out  by  the  virulent  and  bitter  attacks  upon 
me  by  certain  members  of  the  House  of  Representatives,  I 
came  here  to  my  home  in  Roswell  for  a  week’s  rest.  I  will 
return  to  Santa  Fe  in  a  few  days. 

While  there  was  much  bitterness  in  the  House  of  Repre¬ 
sentatives  against  my  administration,  the  lower  House  having 
been  thoroughly  organized  by  Mr.  Bursum,  the  whole 
session  resulted  in  the  passage  of  a  great  many  good  laws 
and  very  few  bad  ones  and  all  of  the  vicious  and  retaliatory 
legislation  which  had  been  planned  failed  utterly.  I  was 
constrained  to  veto  eight  or  nine  bills  and  not  one  of  them 
was  passed  over  my  veto  except  the  first,  which  was  in  re- 
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gard  to  the  contingent  expenses  of  the  legislature.  An  at¬ 
tempt  was  made  to  continue  the  very  lax  and  unbusiness-like 
methods  of  expending  money  for  contingent  expenses  of  the 
legislature,  contrary  to  the  law  of  the  United  States  and 
without  any  accounting  whatever  and,  while  the  first  joint 
resolution  which  was  vetoed,  was  carried  over  the  veto,  the 
desired  accounting  was  adopted  and  the  amount  of  the 
appropriation  kept  within  the  $15,000  allowed  by  law. 
The  other  measures  vetoed  were  measures  which  in  most 
cases  were  either  entirely  contrary  to  the  constitution  or 
federal  laws,  or  measures  bad  in  themselves  which  had  not 
been  carefully  enough  considered  before  their  passage.  I 
was  particularly  requested  in  one  or  two  instances  by  a 
majority  of  the  members  of  the  Council,  without  any  sug¬ 
gestion  or  request,  as  far  as  I  was  concerned,  to  disapprove 
of  them,  as  the  Council  on  consideration,  found  they  had 
made  a  mistake  and  were  anxious  to  rectify  said  mistake 
before  it  was  too  late.  This  was  especially  true  in  regard 
to  a  bill  appropriating  $15,000  for  the  building  of  public 
roads  in  Dona  Ana  and  Otero  counties,  which  bill  was  in¬ 
troduced  by  Messrs.  Holt  and  Beach  of  the  House  of  Rep¬ 
resentatives.  I  considered  it  a  very  unsafe  precedent  to  es¬ 
tablish,  inasmuch  as  every  other  county  would  have  the  same 
claim  on  the  Territorial  Treasury  as  these  two  counties,  for 
the  building  of  county  roads  at  territorial  expense.  My  veto  of 
this  bill  was  used  as  an  excuse  for  a  very  bitter  and  virulent 
personal  attack  upon  me  in  the  House,  although  when  the 
matter  was  reconsidered  in  the  Council  the  veto  was  sus¬ 
tained  by  a  vote  of  nine  to  two,  one  member  being  absent. 

Another  matter  which  caused  considerable  feeling  and  a 
rather  hard  contest,  was  a  bill  in  regard  to  the  public  print¬ 
ing,  whereby  the  printing  of  all  the  territorial  officials, 
boards  and  institutions  would  have  been  put  into  the  hands 
of  the  Secretary  of  the  Territory,  he  to  let  the  contracts  to 
any  one  whom  he  pleased  upon  maximum  terms  named  in  the 
bill.  The  rates  named  in  the  bill  were  greatly  in  excess  of 
the  market  rates.  The  public  printing  in  New  Mexico  as 
in  many  other  states  and  territories,  has  long  been  a  matter 
of  scandal  and  open  to  severe  criticism.  The  position 
of  the  administration  from  the  first  has  been  that  the  print¬ 
ing  should  be  let  to  the  lowest  responsible  bidder  and  upon 
this  issue  I  insisted.  While  the  above  mentioned  bill  was 
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passed,  it  was  vetoed  and  the  veto  sustained  in  the  council 
by  a  vote  of  seven  to  four  (one  being  absent).  By  re¬ 
fraining  from  appointing  a  public  printer,  a  law  passed  in 
1903  came  again  into  force  and  all  the  printing  will  hence¬ 
forth  be  let  to  the  lowest  responsible  bidder  within  the 
territory,  which  is  what  the  people  want. 

Most  of  the  other  messages  which  were  sent  into  the 
House  of  Representatives  were  referred  to  the  Chief  Clerk, 
and  not  read,  a  procedure,  I  believe,  absolutely  unheard  of 
before  in  any  legislative  body. 

Among  the  most  beneficial  laws  passed  was  an  anti¬ 
gambling  law,  which  does  not,  unfortunately  go  into  effect 
until  January  1st,  1908,  and  which  is  not  as  strong  as 
might  be  desired,  but  will,  I  feel  sure,  be  effective.  This 
is  the  result  of  a  strong  campaign  which  has  been  carried 
on  for  over  a  year  in  the  Territory.  In  the  passage  of  the 
bill  nearly  every  one  in  the  legislature  co-operated,  includ¬ 
ing  Mr.  Spiess,  President  of  the  Council,  and  Mr.  Holt 
in  the  House,  to  whom  I  desire  to  give  full  credit  for  such 
co-operation,  and  the  only  votes  actually  against  the  bill  on 
its  final  passage  were  Mr.  Green  and  Mr.  Beach  in  the 
House,  and  Mr.  Richards  in  the  Council,  men  who  were 
in  the  legislature  as  the  particular  representatives  and  tools 
of  Mr.  Bursum.  The  public  demand  for  such  legislation 
was  so  general  that  in  spite  of  a  thoroughly  organized  oppo¬ 
sition  to  it  by  the  gambling  and  saloon  element  and  by 
others,  the  passage  of  such  a  bill  was  inevitable.  It  marks 
a  great  advance  in  the  history  of  the  Territory. 

Other  measures  that  were  passed  were  a  negotiable  in¬ 
strument  law,  an  appellate  procedure  law,  an  irrigation 
law  drawn  up  in  co-operation  with  the  U.  S.  Reclamation 
Service;  a  land  law,  a  compilation  and  revision  of  the  edu¬ 
cational  laws  of  the  territory,  a  law  in  regard  to  the 
rights  of  married  persons,  a  road  law,  an  estray  law,  a  law 
providing  for  the  revision  of  the  statutes  of  the  Territory, 
a  law  creating  county  inspectors  of  weights  and  measures, 
a  law  concerning  executors  and  administrators,  a  new 
medical  law,  a  pharmacy  law,  a  national  guard  law,  and  a 
good  many  minor  bills,  nearly  all  of  which  were  good  and 
needed  legislation.  A  very  thorough  compilation  and  re¬ 
vision  of  the  revenue  laws  of  the  Territory,  including  the 
laws  of  assessment  and  taxation,  was  drawn  up  and  passed 
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by  the  Council,  but  was  killed  in  the  House  through  the 
influence  of  the  Speaker,  Mr.  Baca,  through  retaliation 
against  the  Council  for  their  failing  to  pass  two  personal 
acts  for  which  he  stood  sponsor.  This  was  exceedingly  un¬ 
fortunate,  and  it  was  also  in  my  opinion  equally  unfortunate 
that  an  election  law,  which  was  very  necessary  for  the  wel¬ 
fare  of  the  Territory,  was  not  enacted,  through  the  failure 
of  the  Council  to  concur  in  the  bill  passed  by  the  House. 
I  deeply  regretted  that  these  two  bills,  the  revenue  and  elec¬ 
tion  law,  were  not  passed. 

My  appointments  were  all  confirmed  and,  on  making 
them,  I  did  my  utmost  to  find  worthy  and  competent  men 
and  men  who  would  help  rebuild  the  republican  party  in  the 
Territory,  on  lines  which  I  am  sure  all  the  best  members 
of  the  party  realize  it  must  be  built  upon  if  it  is  to  be  suc¬ 
cessful.  I  fully  realize  that  much  very  strong  criticism  has 
been  made  of  me  to  the  President  and  on  the  ground  that  I 
have  ‘broken  up  the  Republican  party  of  the  Territory’. 
That  such  criticism  is  wholly  unjust  is  proven,  I  submit,  by 
the  result  of  the  legislature.  The  strongest  men  in  the  party, 
supported  and  assisted  me  and  the  members  of  the  legisla¬ 
ture  who  stood  by  the  administration.  Soon  after  coming 
into  office  here  it  seemed  to  me  certain  that,  unless  the  re¬ 
publican  party  of  the  Territory  could  be  purified  of  certain 
influences  which  were  dominating  it,  that  it  was  doomed 
to  failure  and  disgrace.  These  influences  were  represented 
more  than  by  any  other  man,  by  Mr.  Bursum,  Chairman 
of  the  Republican  Central  Committee  and  by  Mr.  Max 
Frost,  editor  of  the  Santa  Fe  New  Mexican.  These  two 
men  had  absolutely  dominated  the  last  legislature  and  the 
members  of  the  legislature  with  but  one  or  two  exceptions, 
were  the  merest  puppets  in  their  hands.  The  best  people 
of  the  Territory,  and  I  believe  a  majority  of  the  people, 
were  thoroughly  tired  of  them.  The  party  organization 
was  in  their  hands,  but  many  members  of  the  organization 
realized  the  system  could  not  continue.  It  was  not  an 
organization  the  different  members  of  which  had  an  equal 
voice,  or  any  voice  in  its  management.  They  were  not 
consulted,  they  were  ordered  and  commanded,  and  their 
lack  of  actual  participation  in  the  affairs  of  the  party  is 
what  more  than  everything  else  caused  the  crumbling  in  this 
machine  as  soon  as  it  was  attacked.  There  was,  as  you 
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know,  plenty  of  corruption  and  dishonesty  as  well  that 
contributed  towards  this  result,  but  if  the  body  of  the  re¬ 
publican  party  in  the  Territory  had  been  satisfied  with  the 
leadership  of  these  two  men,  or  disaffected  with  what  I  was 
doing  to  eliminate  their  influence,  they  never  would  have  so 
quickly  fallen  under  attack,  because  they  were  thoroughly 
feared  and  many  good  men  did  not  care  or  dare  to  oppose 
them.  I  realize  that  I  was  venturing  a  great  deal  myself  in 
opposing  them  and  that,  if  such  opposition  had  not  been 
successful  the  results  would  have  been  bad  for  the  Terri¬ 
tory,  and  that  my  action  would  have  been  subject  to  criti¬ 
cism  by  the  federal  authorities. 

I  beg  to  most  respectfully  submit  to  you  that  in  spite  of 
what  may  have  been  said  to  the  President  and  you,  to  the 
contrary,  I  fully  realize  from  a  political  point  of  view, 
there  is  very  little  use  in  tearing  down  one  system,  however 
bad,  without  building  up  another  good  one  to  replace  it, 
and  during  the  past  months  I  have  had  the  proper  reorgani¬ 
zation  of  the  party  in  the  Territory  constantly  in  view.  In 
such  reorganization  it  will  be  the  attempt  of  my  friends  in 
all  parts  of  the  Territory  to  use  the  forces  at  our  disposal 
honestly  and  effectively  and  for  the  best  interests  of  the 
party  and  of  the  Territory.  Methods  and  practices  which 
have  heretofore  prevailed  cannot  continue  and  be  success¬ 
ful  and  no  one  realizes  this  more  than  some  of  the  men  who 
have  hitherto  been  prominent  in  the  former  organization, 
but  who  are  now  with  me.  They  see  that  owing  to  the 
large  immigration  into  the  Territory  and  to  changed  condi¬ 
tions  and  the  growth  of  a  public  sentiment,  different  methods 
must  hereafter  prevail.  There  is  a  great  deal  to  do  and 
much  work  to  be  done  both  in  Santa  Fe  and  in  other  parts 
of  the  Territory  and  with  the  help  of  and  approval  of  the 
Federal  Government  I  believe  it  can  be  done  and  done  suc¬ 
cessfully.  To  be  continuously  successful,  however,  needs 
the  co-operation  of  the  other  federal  officers  in  the  Terri¬ 
tory  and  I  very  deeply  regret  that  I  haven’t  such  co-opera¬ 
tion  by  any  means  in  the  case  of  the  Secretary  of  the  Terri¬ 
tory,  or  of  the  United  States  Attorney,  both  of  whom  are 
very  much  opposed  to  my  administration.  This  is  especi¬ 
ally  unfortunate  in  regard  to  the  Secretary  who  should  be  a 
man,  above  all  others,  in  sympathy  with  and  ready  to  co¬ 
operate  with  the  Governor.” 
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In  order  more  fully  to  indicate  the  methods  resorted  to 
by  the  gang  members  of  the  Legislature,  I  here  include  parts 
of  an  open  letter  recently  published  in  New  Mexico  papers 
and  written  by  a  man  who  is  thoroughly  conversant  with  the 
situation.  He  says: 

“Between  the  inauguration  of  Gov.  Hagerman  and  the 
election  of  1906  many  things  had  happened  to  make  the 
plunderbund  know  that  their  only  hope  of  life  was  in  get-^ 
ting  rid  of  Gov.  Hagerman.  They  saw  that  he  had  the 
good  will  of  the  best  people  in  New  Mexico  of  all  parties. 
When  election  was  over  and  the  gangsters  saw  themselves 
repudiated  by  the  people,  they  realized  that  they  were  “up 
against’’  a  new  force  they  had  never  before  dreamed  of, 
viz.,  the  force  of  an  enlightened  public  opinion  led  by  a 
Governor  who  did  not  care  a  rap  for  the  machine  in  com¬ 
parison  with  securing  good  government  for  the  300,000 
people  of  New  Mexico. 

The  machine  leaders  knew  that  they  must  get  rid  of 
Gov.  Hagerman  or  they  would  have  to  go  out  of  business. 
The  surest  way  seemed  to  be  to  elect  a  Legislative  Assem¬ 
bly  which  would  obey  them  by  a  two-thirds  majority  in 
both  branches.  By  that  means  they  hoped  to  so  tie  the 
hands  of  the  Governor,  and  to  so  harass  and  embarrass  him 
that  he  would  resign.  It  was  a  well  laid  scheme.  As 
much  effort  was  paid  to  getting  the  ‘right  kind’  of  members 
elected  as  to  the  election  of  Mr.  Andrews.  As  to  the 
House  they  succeeded  perfectly.  They  had  seventeen 
members  out  of  twenty-four  who  always  obeyed  orders. 
But  as  to  the  Council  they  failed  miserably.  It  had  eight 
men  out  of  twelve  who  always  stood  like  a  stone  wall  for 
what  was  right.  The  session  was  half  over  before  the  con¬ 
spirators  struck  on  a  plan  to  ‘hamstring  the  Governor’,  as 
they  boastingly  called  it,  which  did  not  depend  upon  the 
co-operation  of  the  Council,  but  which  could  be  done  by 
the  obedient  House  alone. 

The  House  was  well  organized  to  do  anything  the  ma¬ 
chine  might  demand.  Its  leader  was  Mr.  H.  B.  Holt, 
whom  the  Governor  had  removed  from  the  office  of  Trus¬ 
tee  and  Treasurer  of  the  Agricultural  College  for  pocket¬ 
ing  a  large  sum  of  money,  which  he  had  collected  as  in¬ 
terest  on  Territorial  funds,  and  for  other  sufficient  reasons. 
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The  Speaker  of  the  House  was  Mr.  R.  L.  Baca,  a  man 
of  well  known  bad  character.  He  failed  to  get  any  recog¬ 
nition  from  the  Governor,  and  every  bad  instinct  of  the 
man  was  aroused  to  the  highest  pitch.  This  made  him 
doubly  fit  for  the  service  the  machine  chose  him  to  perform. 

On  March  4th,  1907,  Mr.  Beach  offered  a  resolution 
charging  the  Governor  with  misconduct  in  the  famous  Penn¬ 
sylvania  Development  Co.  land  matter,  and  providing  for 
a  committee  of  five  members,  to  be  appointed  by  the 
Speaker ,  to  investigate  the  said  charges  and  report  their 
findings  to  the  House.  The  resolution  was  adopted.  This 
was  the  first  gun  fired  under  the  plan  of  assassination  which 
had  been  agreed  on  by  the  machine.  Speaker  Baca  imme¬ 
diately  appointed  four  of  the  most  bitter  enemies  of  the 
Governor  to  be  found  in  the  House.  The  fifth  member, 
reluctantly,  I  am  told,  at  last  did  what  the  Gang  de¬ 
manded.  The  Chairman  of  and  attorney  for  the  Commit¬ 
tee  was  E.  C.  Abbott,  whom  the  Governor  had  removed 
from  the  office  of  District  Attorney  of  Santa  Fe  County, 
when  the  Bursum  affair  was  up,  because  he  (Abbott)  was 
a  protege  of  the  machine,  the  head  of  which  it  would  have 
been  his  duty  to  prosecute.  He  was  abusive  in  his  hos¬ 
tility  to  the  Governor,  and  was  therefore  an  ideal  man  in 
the  eyes  of  the  machine  to  be  made  attorney  for,  and  fore¬ 
man  of  the  jury  to  try  the  charges  which  Bursum  and  his 
conferes  had  invented. 

The  next  most  active  member  was  Mr.  Beach  who  was  one 
of  the  most  abusive  enemies  of  the  Governor. 

Such  was  the  constitution  of  the  Committee  or  Jury 
appointed  to  try  the  trumped-up  charges.  The  star  witness 
was  H.  B.  Holt,  who  was  watching  far  a  chance  to  ‘get  even* 
with  the  man  who  had  removed  him  from  office  for  the  rea¬ 
sons  already  stated. 

The  report  of  the  Committee  was,  of  course,  just  what 
was  expected  by  the  conspirators — one-sided,  false,  treach¬ 
erous  and  reeking  with  venom. 

The  Governor  sent  a  special  message  to  the  House  fully 
explaining  the  case,  which  was  a  perfect  defense  of  his 
action  to  any  reasonable  man.  Representative  Hudspeth 
called  for  the  reading  of  this  message.  The  Speaker  ruled 
that  the  reading  of  it  would  be  out  of  order,  the  question  of 
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order  being  raised  by  leader  Holt.  Hudspeth  appealed 
from  the  decision  of  the  Speaker,  and  the  latter  was  sus¬ 
tained  by  the  Gang  vote,  and  the  message  rvas  never  read , 
and  never  communicated  to  the  House  in  any  manner. 
They  were  not  looking  for  the  truth  but  for  a  stilletto. 
Amid  angry  protest  against  the  outrage  the  Speaker  put 
the  motion  to  adopt,  and  it  was  carried  by  only  one  vote , 
the  Speaker  himself  casting  the  deciding  vote.  Five  of  the 
machine  members  revolted,  the  outrage  being  too  rank  even 
for  them. 

During  the  two  weeks  this  thing  was  incubating  Mr. 
Bursum  was  in  Santa  Fe  doing  all  in  his  power  as  party 
boss  and  dispenser  of  the  party  favors  to  keep  his  tools  up 
to  the  work.  U.  S.  Attorney  Llewellyn,  who  posed  as 
the  confidante  and  intimate  friend  of  the  President,  neg¬ 
lected  the  duties  of  his  office,  and  used  every  art  known 
to  that  I  ago  to  urge  on  the  work  to  a  conclusion  satisfactory 
to  himself. 

The  report  of  the  House  Committee  was  put  in  the 
hands  of  an  attorney  in  the  Department  of  Justice,  who 
seemed  to  pay  as  much  attention  to  it  as  if  it  had  come 
from  the  highest  tribunal  in  the  land.  Without  waiting  to 
hear  one  word  on  the  other  side  of  the  case,  he  gave  an  ill- 
considered  preliminary  report  to  the  President  adverse  to 
the  Governor,  and  on  this  opinion  the  latter  was  removed 
from  office,  without  the  semblance  of  a  fair  hearing.  The 
affair,  from  beginning  to  end,  was  just  what  might  have 
been  expected  of  its  authors, — crude,  brutal,  vicious,  mean 
and  contemptible. 

During  all  this  performance  what  was  our  representative 
Andrews  doing  about  it?  Urging  it  on  to  the  utmost  of  his 
sinister  ability;  doing  everything  to  mislead  the  powers  in 
Washington;  doing  all  he  could  to  make  it  appear  that  un¬ 
less  the  Governor  was  removed,  he  would  ruin  the  Republi¬ 
can  party  in  New  Mexico,  and  make  it  impossible  to  get 
six  delegates  to  the  Chicago  Convention  who  would  obey 
orders.  In  serving  the  machine  of  course  he  was  serving 
himself.  He  well  know  that  if  machine  rule  was  ruined, 
or  even  seriously  crippled,  his  career  in  New  Mexico  would 
be  ended.  He  judged  correctly.  His  nomination  for  a 
third  term  is  the  direct  result  of  the  removal  of  Gov.  Hager- 
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man,  and  consequently  of  making  the  machine  more  arro¬ 
gant  and  more  defiant  than  ever.” 

After  the  adjournment  of  the  Legislature  on  March  2 1  st, 
I  believed  that  I  would  have  no  further  trouble  from  Wash¬ 
ington,  in  which  belief  I  was,  of  course,  greatly  in  error. 
It  had  been  continually  rumored  by  my  enemies  that  the 
President  was  going  to  ask  me  for  my  resignation,  but  I 
could  not  believe  it  to  be  true.  Mr.  Barnes  of  Las  Vegas, 
now  in  the  Government  Forestry  service,  was  in  Washing¬ 
ton  in  February  and,  of  his  own  accord  and  in  order  to  quiet 
such  talk,  had  asked  Secretary  Garfield  if  there  was  any 
truth  in  these  rumors.  On  his  return  here  Mr.  Barnes,  in 
a  published  interview,  stated  that  Mr.  Garfield  had  told 
him  there  was  no  truth  in  them.  The  statement  being  ques¬ 
tioned,  he  telegraphed  Mr.  Garfield  and  received  from  him 
the  following  reply: 

‘‘Washington,  D.  C.,  March  7,  1907. 

Will  C.  Barnes, 

Santa  Fe,  N.  M. 

Answering  your  telegram,  you  were  correct  in  quoting 
me  as  saying  that  the  Department  approved  Governor  Hag- 
erman’s  efforts  for  honest  administration  and  that  his  re¬ 
moval  was  not  contemplated.  I  authorized  you  to  so  quote 
me  to  any  person  who  claimed  to  you  that  the  Governor 
was  to  be  removed  as  soon  as  I  became  Secretary.  I  did 
not  authorize  you  to  make  a  general  statement  which  is  re¬ 
ported  to  have  been  published.  Have  written. 

(Signed)  J.  R.  Garfield.” 


On  the  same  date ,  March  7th,  Mr.  Loeb  wrote  me  the 
following  letter: 


‘‘The  White  House, 

Washington, 

March  7,  1907. 


My  Dear  Governor  Hagerman: — 

The  President  would  like  to  see  you  here  on  Thursday 
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morning,  March  28th.  Can  you  make  it  convenient  to  be 
here  at  that  time? 

With  best  regards,  believe  me, 

Sincerely  yours, 

(Signed)  Wm.  Loeb,  Jr., 
Secretary  to  the  President. 

Hon.  Herbert  J.  Hagerman, 

Governor  of  New  Mexico, 

Santa  Fe,  New  Mexico.” 

To  which  I  replied  as  follows: 

‘‘Santa  Fe,  N.  M.,  March  12,  1907. 
My  Dear  Mr.  Loeb: — 

I  beg  to  acknowledge  the  receipt  of  your  letter  of  March 
7th,  advising  me  that  the  President  would  like  to  see  me  at 
the  White  House  on  Thursday  morning,  March  28th,  and 
asking  me  if  I  could  make  it  convenient  to  be  there  at  that 
time.  In  reply  I  would  say  that  I  will  be  there  on  the  date 
mentioned  in  obedience  to  the  desire  of  the  President. 

I  am, 

Very  sincerely  yours, 

(Signed)  H.  J.  Hagerman. 

To  Hon.  Wm.  Loeb, 

Secretary  to  the  President, 

Washington,  D.  C.” 

I  then  wrote  to  the  Secretary,  requesting  a  leave  of  ab¬ 
sence,  as  required  by  the  rules  of  the  Department. 

On  March  21st  I  received  the  following  telegrams: 

‘‘Washington,  D.  C.,  March  20th,  ’07. 
Hon.  Herbert  J.  Hagerman, 

Santa  Fe,  N.  M. 

The  President  requests  me  to  notify  you  that  he  does  not 
wish  to  take  up  the  matter  he  desired  to  see  you  about  on 
March  28th.  Please  consider  the  appointment  cancelled. 

(Signed)  Wm.  Loeb,  Jr.,  Secy. 

‘‘Washington,  D.  C.,  March  20,  ’07. 

H.  J.  Hagerman, 

Santa  Fe,  N.  M. 

I  prefer  that  you  postpone  your  leave  of  absence  for  a 
few  weeks. 

(Signed)  Garfield.” 
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On  April  8th  I  received  a  letter  from  Secretary  Garfield, 
dated  April  2nd,  in  which  he  said: 

“I  hope  you  will  pardon  me  for  not  answering  your  let¬ 
ters  of  recent  date  regarding  conditions  in  the  Territory. 
Because  of  the  press  of  work  at  the  present  time  I  thought 
it  better  for  you  to  postpone  your  leave  for  a  few  weeks,  as 
I  telegraphed  you.  I  shall  now  be  pleased  to  see  you  when¬ 
ever  it  is  convenient  for  you  to  come.” 

On  April  9th  I  wired  Secretary  Garfield  that  I  would 
leave  Santa  Fe  that  night  and  be  in  Washington  the  fol¬ 
lowing  Saturday. 

I  insert  the  foregoing  correspondence  to  show  how  com¬ 
pletely  I  was  kept  in  ignorance  by  the  President  and  Secre¬ 
tary  of  the  Interior  as  to  the  purpose  for  which  I  was  called 
to  Washington. 

In  order  to  make  this  narrative  consecutive,  it  will  be 
necessary  for  me  to  state,  briefly,  what  occurred  in  Wash¬ 
ington.  In  preparing  this  statement,  I  use  a  letter  written  by 
me  to  a  personal  friend  on  May  2nd,  1907,  when  my  inter¬ 
view  with  the  President  was  fresh  in  my  mind.  I  shall 
quote  the  President  as  little  as  possible,  but  accurately. 

I  was  accompanied  to  Washington  by  Mr.  Levi 
Hughes,  a  prominent  citizen  of  the  Territory  who  had 
recently  been  appointed  Territorial  Treasurer.  We  arrived 
in  Washington  on  April  12th,  1907.  On  the  morning  of 
Saturday,  the  1 3th,  I  called  on  Secretary  Garfield.  He 
asked  me  to  meet  him  at  the  White  House  at  eleven  o’clock. 
Mr.  Hughes  and  I  went  to  the  executive  offices  at  that 
hour,  where  Secretary  Garfield  met  us.  Mr.  Hughes  was 
shown  into  the  Cabinet  Room  and  I  into  Mr.  Loeb’s  office. 
At  about  twelve  Mr.  Garfield  came  from  the  President’s 
office  and  handed  me  the  Cooley  report.  He  stated  that  the 
President  desired  me  to  return  at  three  o’clock  to  ‘‘talk  over” 
the  matter  to  which  the  report  referred  and  ‘‘one  or  two 
other  matters”.  This  was  the  first  notice  I  had  that  I  was 
called  to  Washington  to  answer  charges  and  the  first  inti¬ 
mation  I  had  received  from  anyone  that  the  object  of  my 
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summons  to  the  White  House  was  to  defend  myself  against 
the  representations  against  me  in  regard  to  land  matters  in 
New  Mexico.  When  Mr.  Garfield  asked  me  to  return  at 
three  o’clock,  I  suggested  to  him  that  the  time  was  short  in 
which  to  thoroughly  digest  the  somewhat  voluminous  re¬ 
port  of  the  Assistant  Attorney  General  of  the  United  States, 
to  say  nothing  as  to  preparing  myself  to  answer  it.  This 
suggestion  met  with  no  response  from  Mr.  Garfield. 

Mr.  Hughes  was  in  the  anteroom,  evidently  somewhat 
disturbed.  He  had  seen  the  President.  As  soon  as  the 
President  found  out  that  Mr.  Hughes  had  accompanied 
me  to  Washington,  he  manifested  every  outward  symptom 
of  deep  anger,  and  told  him — as  reported  to  me  by  Mr. 
Hughes — that  “it  would  be  absolutely  useless  for  him  to 
say  anything  about  Hagerman,  that  what  Hagerman  had 
done  was  so  bad  that  it  would  be  ridiculous  to  listen  to 
any  friend  of  his’’.  He  intimated  to  Mr.  Hughes  that  I  had 
surrendered  the  Pennsylvania  Development  Company  deeds 
because  I  desired  the  endorsement  of  the  Democratic  Terri¬ 
torial  convention,  “and  to  harm  Delegate  Andrews  in  his 
campaign’’.  He  stated  to  Mr.  Hughes  that  he  thought  I 
was  honest,  but  that  “many  people  had  said  that  to  him 
about  the  transaction’*.  Mr.  Hughes  had  little  opportunity 
to  say  anything.  The  conversation  was  somewhat  one-sided. 
What  Mr.  Hughes  did  say  was  undoubtedly  to  the  point. 

I  realized  after  hearing  what  Mr.  Roosevelt  had  said  to 
Mr.  Hughes  that  the  afternoon’s  interview  would  be  a  mere 
formality.  Mr.  “Bull’’  Andrews  was  Delegate  to  Wash¬ 
ington  from  New  Mexico.  I  had  opposed  his  nomination 
the  year  before,  but  had  done  absolutely  nothing  to  help  the 
Democrats  in  their  efforts  to  defeat  him.  His  reputation  in 
the  political  world  is  well  known.  I  regarded  him  as  the 
embodiment  of  all  that  is  most  sordid  and  degrading  in 
American  politics.  His  reputation  was  so  opposed  in  every 
way  to  the  ideal  which  I  had  conceived  of  Mr.  Roosevelt, 
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that  I  felt,  I  confess,  very  much  chagrined  when  I  dis¬ 
covered  that  the  President  was  championing  Mr.  Andrews. 

In  the  absence  of  legal  counsel,  I  prepared  myself  as  well 
as  I  could  in  three  hours  to  answer  the  report,  but  it  was 
scarcely  possible  to  do  more  than  read  it  through. 

The  President  started  the  “hearing”  by  stating  that  what 
I  had  done  was  so  bad  that  my  usefulness  in  New  Mexico 
was  ended,  that,  if  he  did  not  know  me  to  be  honest  he 
would  have  summarily  removed  me  on  the  Cooley  report 
alone,  that  if  I  had  been  an  “ordinary  Governor,”  as  he 
expressed  it,  he  never  would  have  given  me  an  opportunity 
to  come  to  Washington  at  all.  These  were  his  opening  re¬ 
marks,  thus  showing  that  he  had  definitely  prejudged  and 
decided  the  matter,  on  the  evidence  submitted  by  one  side 
and  the  report  of  a  subordinate  officer  of  the  Department. 

The  President  went  on  to  say,  in  effect,  that  he  desired 
that  my  resignation  be  brought  about  with  as  little  annoyance 
and  pain  to  me,  as  would  be  consistent  with  his  opinion 
about  the  end  of  my  “usefulness”  in  New  Mexico.  He  de¬ 
sired  that  the  contents  of  the  Cooley  report  should  remain 
known  only  to  the  President,  Mr.  Garfield,  Mr.  Cooley  and 
myself.  He  stated  that  he  wished  me  to  go  back  to  New 
Mexico  and  send  in  my  resignation;  that,  upon  receiving  it, 
he  would  write  a  private  letter  to  me  for  my  own  eyes  alone, 
in  which  he  would  say  that  my  usefulness  as  Governor  had 
ended,  and  therefore  he  accepted  my  resignation.  This 
private  letter,  he  said,  was  to  be  sent  that  there  might  be  a 
reason  in  writing  expressed  for  accepting  my  resignation, 
although  no  one  should  know  of  it  except  the  Secretary, 
himself  and  myself.  He  further  said  that  he  would  write 
another  letter  for  the  office  files  and  for  publication,  if  I 
should  desire  to  publish  it,  in  which  he  would  say  that  I 
was  strictly  honest,  upright  and  fearless.  In  that  letter  he 
would  mention  what  I  had  done  for  the  Territory,  and 
turning  to  the  Secretary,  asked  him  to  remind  him,  of  what 
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I  had  done  when  the  time  came  for  writing  this  second  let¬ 
ter;  that  when  I  received  the  first  draft  of  this  second  letter 
I  could  send  it  back  to  him  with  any  suggestions  as  to  what 
additions  I  might  like  to  have  made  to  it  before  the  final 
draft  was  signed  by  him — the  draft  which  might  be  used 
for  publication.  He  then  asked  me  when  I  was  going  back 
to  the  Territory,  and  I  said  that  I  desired  to  stay  east  for  a 
week  or  ten  days,  whereupon  he  turned  to  the  Secretary 
.  and  asked  him  if  that  would  be  all  right,  to  which  Mr.  Gar¬ 
field  replied  that  it  would. 

This  proposal  in  regard  to  the  letters  seemed  very  extra¬ 
ordinary  to  me.  I  was  unable  to  understand  why  anyone 
in  his  position  should  want  to  adopt  so  devious  and  unusual 
a  method  of  accomplishing  a  simple  result.  I  then  stated 
to  him  that  I  was  ready  to  give  him  my  resignation  then  and 
there,  if  he  desired  it,  intimating  politely,  that  I  thought 
such  would  be  the  more  simple  and  dignified  course.  He 
did  not  desire  it,  however,  and  I  determined  to  let  the  matter 
take  its  own  course,  believing,  as  proved  to  be  the  case, 
that  its  consummation  would  be  different  from  that  planned 
by  the  President. 

Before  leaving  I  requested  a  copy  of  the  Cooley  report, 
but  it  was  not  given  me.  The  next  day  I  asked  Mr.  Gar¬ 
field  for  one  and  was  refused.  I  never  obtained  one  until 
several  months  after  this  interview  with  the  President. 

When  given  an  opportunity  to  speak,  I  went  over  as 
fully  as  I  could  the  matters  relating  to  the  land  transac¬ 
tion.  I  stated  that  the  report  which  had  been  handed  to  me 
but  a  few  hours  before  was,  in  my  opinion,  unfair  and  pre¬ 
judiced  and  unsound  in  law,  and  while  answering  such  of 
its  argument  as  I  could  on  so  short  notice,  submitted  that 
it  would  be  but  reasonable,  to  say  the  least,  if  I  were  given 
an  opportunity  to  fully  answer  that  report,  in  a  way  which 
would  be  satisfactory  to  myself,  and,  I  felt  sure  would  be 
satisfactory  to  him.  I  asked  him  how  it  was  that  one  trans¬ 
action  like  that  which,  at  worst,  could  be  called  an  error 
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of  judgment  was  sufficient  to  counteract  all  of  the  other 
things  I  had  done  here.  I  did  not  admit  that  it  was  an 
error  of  judgment  even,  but  even  if  it  was,  I  maintained 
that  it  was  not  a  good  cause  for  my  removal.  He  said  that 
it  was  infinitely  more  than  an  error  of  judgment;  that  it  was 
a  very  serious  offense,  whereupon  I  started  to  review  to  him 
what  I  had  done  in  my  administration  in  line  with  what  I 
thought  he  wanted  done.  I  told  him  that  one  of  the  dis¬ 
tinct  requests  he  made  of  me  was  to  do  all  that  I  possibly 
could  for  the  cause  of  joint  statehood,  and  maintained  that 
if  it  had  not  been  for  my  being  appointed  Governor  when  I 
was,  the  vote  in  the  Territory  would  have  been  against 
jointure;  that  the  very  fact  of  my  appointment,  knowing  I 
was  in  favor  of  jointure,  had  induced  great  numbers  of 
people  connected  with  the  former  ring,  to  go  for  it;  that  I 
had  gone  out  all  over  the  Territory  and  at  the  risk  of  severe 
criticism,  which  criticism  I  received  from  the  Arizona  press 
and  the  press  of  other  states,  I  pushed  official  proprieties  to 
the  limit  in  advocating  this  cause;  that  every  suggestion  he 
had  made  to  me  by  letter  during  the  statehood  fight  I  had 
adopted,  and  that  the  result  in  the  Territory  was  more  favor¬ 
able  to  the  cause  than  anyone  could  have  anticipated.  I  told 
him  that  I  had  attempted  to  follow  out  his  pronounced 
opinions  and  what  I  thought  was  his  policy  in  regard  to 
good  government  and  a  clean  administration,  and  that  I  had 
eliminated,  after  a  bitter  fight,  the  principal  corrupt  and  dis¬ 
honest  elements  from  the  Republican  party  in  this  Territory; 
that  all  along  I  had  not  been  unmindful  by  any  means  of  the 
political  end  of  the  matter.  I  told  him  that  I  realized  the 
course  I  had  pursued  was  a  very  dangerous  one;  that  if  it 
had  not  been  successful  I  could  not  well  ask  for  his  appro¬ 
bation;  that  when  the  Legislature  met,  all  the  forces  of  an 
old  organization,  backed  by  money  and  thorough  working 
machinery,  had  been  brought  against  me  to  work  my  down¬ 
fall,  and  that  in  spite  of  these  things  I  had  won  out  in  the 
Legislature.  I  said  that  the  best  men  in  the  Republican 
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party,  even  many  of  those  who  had  previously  been  in  with 
the  organization,  had  come  to  my  help  upon  the  basis  that 
when  I  won  out,  as  I  persuaded  them  I  could,  the  President 
would  stand  behind  me,  and  everything  be  in  line  for  a 
thorough  reorganization  of  the  party;  that  I  had  won  out 
and  that  these  men  were  with  me;  that  all  that  would  have 
been  needed,  if  he  had  not  decided  to  ask  for  my  resigna¬ 
tion,  was  a  sign  of  approval  of  my  course  from  him.  I  told 
him  that  for  many  years  the  question  of  a  bill  prohibiting 
licensed  gambling  had  been  agitated  in  the  Territory;  that 
no  Governor  had  previously  brought  the  matter  up  to  the 
Legislature ;  that,  in  view  of  his  recommendation  to  Congress 
for  the  passage  of  such  a  bill,  I  believed  that  he  strongly 
desired  that  gambling  should  cease  in  the  Territories,  that 
I  had  made  it  one  of  the  most  prominent  issues  of  my  ad¬ 
ministration,  and  that  in  spite  of  the  fact  that  the  strongest 
opposition,  financial  and  otherwise,  was  brought  against  the 
passage  of  such  a  bill,  that  the  last  Legislature  had  enacted 
an  anti-gambling  measure.  At  a|x>ut  this  point  he  said  that 
the  Republican  party  was  hopelessly  disrupted  in  the  Terri¬ 
tory  anyway,  and  that  he  was  going  to  appoint  a  Democrat, 
Captain  Curry;  that  he  was  a  splendid  man  and  that  if 
anyone  could  manage  things  in  New  Mexico,  he  could.  He 
stated,  “I  am  now  going  to  appoint  a  Democrat.  I  am 
going  to  appoint  Captain  Curry  who  is  a  Democrat.”  I  re¬ 
asserted  that  the  Republican  party  was  not  hopelessly  dis¬ 
rupted  by  any  means,  but  that  it  was  in  such  a  shape  for  the 
first  time  in  many  years  that  it  could  be  reorganized  on 
decent  lines. 

The  President  then  asked  me  what  I  thought  of  the  dif¬ 
ferent  Federal  Judges  in  New  Mexico,  of  some  of  whom  he 
said  he  had  had  complaints.  I  told  him  what  I  thought  of 
the  different  judges  and,  in  general,  he  seemed  to  agree 
with  me.  I  thought  it  strange  he  should  want  my  views  on 
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these  gentlemen  when  he  had  just  given  such  ample  proof 
that  he  had  no  regard  for  my  opinion. 

I  stated  all  that  I  could  during  the  brief  time  in  which 
I  could  hold  his  reluctant  attention.  When  he  indicated  that 
the  “hearing”  was  ended,  he  again  stated  that  the  incident 
had  been  a  very  “painful”  one  for  him,  that  he  was  “deeply 
grieved”  to  have  had  to  take  the  step  he  had  taken. 

During  the  interview  Mr.  Garfield,  who  was  the  only 
other  person  present,  did  not  say  more  than  a  dozen  words — 
words  of  acquiescence — when  addressed  by  the  President. 

In  spite  of  the  evident  finality  of  the  President’s  decision 
I  deemed  it  my  duty,  not  only  to  myself,  because  of  the 
unfounded  conclusions  upon  which  he  stated  he  had  made 
that  decision,  but  also  to  my  friends  in  New  Mexico,  who 
had  so  valiantly  stood  by  me  in  a  winning  fight  against  a 
corrupt  machine,  to  do  what  I  reasonably  could  to  cause  him 
to  change  his  mind — little  as  I  personally  relished  any  fur¬ 
ther  continuance  of  a  controversy  which  promised  to  be  so 
distasteful  and  unpleasant.  I  therefore  called  on  Mr.  Gar¬ 
field  on  the  same  afternoon  and  went  over  the  whole  situa¬ 
tion  with  him,  and  told  him  many  things  which  it  was  not 
possible  in  the  time  alloted  to  tell  the  President,  but  all  that 
he  would  say  was  that  I  would  be  given  ample  opportunity 
to  bring  all  matters  connected  with  these  transactions  to  the 
notice  of  the  Department;  that  when  a  man  in  an  appointive 
position  disagrees  with  the  President,  there  is  nothing  to  do 
but  accept  the  President’s  point  of  view.  I  however,  in¬ 
sisted  on  going  into  these  matters  with  the  law  officers  of  the 
department  who  had  them  in  charge,  and  he  called  in  Mr. 
Woodruff,  the  Assistant  Attorney  General,  introduced  me 
to  him,  and  told  Woodruff  to  listen  to  anything  I  had  to 
say.  On  Monday  I  had  a  conference  of  about  four  hours 
with  Mr.  Woodruff  and  Mr.  Holcomb,  the  agent  who  had 
been  sent  here  to  examine  these  matters,  and  went  into  them 
very  thoroughly  indeed.  Woodruff,  who  is  an  honest  gen- 
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tleman,  listened  carefully  to  my  statements.  He  analyzed 
this  transaction  thoroughly,  and  the  net  result  of  his  ex¬ 
amination,  as  expressed  to  me  at  that  time,  was  that,  while 
some  people  might  think  that  I  had  made  a  mistake  in 
judgment,  he  was  of  the  opinion  that  it  was  not  such  a 
mistake  as  could  be  charged  against  me,  if  it  was  a  mistake 
at  all.  He  said  that  it  narrowed  itself  down  to  a  question  of 
administrative  discretion,  such  as  comes  before  any  adminis¬ 
trative  officer  any  day.  He  drew  a  parallel  between  this 
matter  and  a  question  which  at  that  moment  was  before  the 
Secretary,  where  it  was  a  matter  of  discretion  as  to  which' 
of  two  leases  for  the  same  oil  land  should  be  signed  by  the 
Secretary.  Whichever  one  of  these  leases  was  signed,  the 
Secretary,  he  stated,  would  open  himself  to  criticism  for  not 
having  signed  the  other.  He  believed  that  there  was  a  great 
difference  between  the  Bonham  &  Holt  matter  and  the 
Pennsylvania  Development  Company  matter;  that  in  the 
former  case  the  land  was  vacant  grazing  land,  which  by 
lying  idle  could  not  decrease  in  value,  but  rather  would  in¬ 
crease  ;  that  the  transaction  had  only  reached  its  ini¬ 
tial  stage;  no  money  had  passed  and  no  deeds  had  been 
signed ;  that  in  the  Pennsylvania  Development  Company 
deal  the  value  consisted  in  the  timber  upon  the  land  and  that 
he  believed  it  might  be  most  reasonably  said  that  it  was  the 
duty  of  the  Governor  to  protect  the  interests  of  the  Terri¬ 
tory,  as  a  lawyer  would  protect  the  interests  of  his  clients, 
by  getting  for  the  Territory  as  much  in  return  for  the  timber 
as  possible  without  impairing  the  rights  of  the  Territory. 
He  further  said  that  I  was  the  only  one  who  had  ever  mani¬ 
fested  any  real  interest  in  these  matters,  and  that  he  thought 
it  would  be  a  great  handicap  to  the  Department  to  have  a  new 
man  put  in.  I  asked  them  if  they  would  tell  the  Secretary 
this,  and  Mr.  Holcomb  said  that  the  Secretary  had  never  asked 
him  his  opinion,  but  that  he  would  so  tell  him.  I  then  ar¬ 
ranged  an  interview  between  the  Secretary  and  Mr.  Holcomb 
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and  Mr.  Woodruff,  at  which  interview,  they  told  me,  they 
gave  the  Secretary  their  opinion.  I  then  asked  Mr.  Gar¬ 
field  if  he  would  tell  the  President.  He  said  he  would,  but 
I  doubt  very  much  whether  he  got  a  chance  to  do  it,  as  after 
his  interview  with  Mr.  Roosevelt  he  said  that  there  was 
nothing  more  to  be  said  on  the  subject;  that  the  President 
had  made  up  his  mind. 

On  leaving  Washington  I  went  to  St.  Louis.  On  the 
1  7th  an  announcement  came  out  in  the  Associated  Press 
from  the  White  House  that  Governor  Hagerman  had  told 
the  President  he  would  hand  him  his  resignation,  and  that 
Capt.  Curry  had  been  appointed.  This  was  the  way  in 
which  Mr.  Roosevelt  kept  his  part  of  his  arrangement. 
When  the  news  was  received  in  New  Mexico,  the  people 
in  all  parts  of  the  Territory  began  sending  in  protests.  I  do 
not  think  there  was  ever  such  a  manifestation  of  public 
opinion  here  before.  Everyone  says  so.  People  who  had 
never  taken  any  part  in  such  matters  sent  in  vigorous  pro¬ 
tests  as  to  what  the  effect  would  be  if  the  President  did  not 
alter  his  decision.  A  mass  meeting  was  held  in  Albuquer¬ 
que,  better  attended  than  any  ever  was  before,  and  vigor¬ 
ously  protesting  against  the  change.  The  general  opinion 
was  that  the  President  by  his  action  was  virtually  endorsing 
dishonesty  and  corruption  in  politics,  and  going  back  on  all 
of  his  professions  about  good  government.  All  this  did  no 
good,  and  the  only  answer  that  anybody  received  was  that 
the  incident  was  closed.  Two  of  the  leading  lawyers  in 
New  Mexico,  one  a  Democrat  and  one  a  Republican,  went 
to  Washington  to  voice  their  own  and  many  other  people’s 
sentiments  on  the  question,  with  the  same  result. 
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I  returned  to  Santa  Fe  on  April  21st,  and  found  there 
the  following  letter: 

“Department  of  the  Interior, 

Washington. 

April  15,  1907. 

Gov.  H.  J.  Hagerman, 

Santa  Fe,  New  Mexico. 

Sir: — 

In  compliance  with  your  recent  request,  you  are  granted 
leave  of  absence  from  the  Territoy  from  April  9  to  22 
inclusive. 

Very  respectfully, 

(Signed)  James  Rudolph  Garfield, 

Secretary." 

which  I  acknowledged  on  April  22nd. 


I  wrote  to  the  President  as  follows  on  the  same  day: 
Santa  Fe,  N.  M. 

April  22,  1907. 

Mr.  President: 

I  have  the  honor  to  inform  you  that  I  have  today  re¬ 
turned  to  New  Mexico,  having  had  a  leave  of  absence  from 
the  Secretary  of  the  Interior  from  April  9th  to  April  22nd 
inclusive. 

In  compliance  with  your  verbal  request,  I  have  the  honor 
to  herewith  tender  you  my  resignation  as  Governor  of  the 
Territory  of  New  Mexico,  the  same  to  take  effect  at  your 
pleasure. 

I  have  the  honor  to  be, 

Your  obedient  servant, 

(Signed)  H.  J.  Hagerman, 

Governor  of  New  Mexico. 

To  The  President, 

The  White  House, 

Washington,  D.  C." 
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On  May  3rd  I  received  the  following  letter  from  the 
President : 

“The  White  House, 

Washington. 

April  29,  1907. 

My  dear  Governor  Hagerman: 

In  response  to  your  letter  of  April  22nd  I  accept  your 
resignation  to  take  effect  forthwith. 

While  the  matters  which  I  went  over  with  you  verbally, 
and  which  it  is  not  necessary  now  to  recapitulate,  make  it  in 
my  judgment  necessary  to  request  your  resignation,  I  wish  to 
say  again  that  I  am  entirely  convinced  of  your  personal 
integrity  and  your  zealous  desire  to  accomplish  results  good 
for  the  Territory  and  citizens  of  New  Mexico.  Much  that 
you  have  done  has  been  needed  for  a  long  while  from  every 
standpoint  and  was  of  lasting  importance  to  do;  and  while 
I  did  not  think  that  it  was  for  the  interests  of  the  public  that 
you  should  continue  in  your  present  position,  yet  I  am  glad 
to  state  that  I  believe  there  are  many  positions  in  the  public 
service  which  you  could  fill  with  honor  to  yourself  and  with 
profit  to  the  Government. 

Wishing  you  all  success  in  your  future  life,  believe  me, 
Very  truly  yours, 

(Signed)  Theodore  Roosevelt. 
Hon.  H.  J.  Hagerman, 

Santa  Fe,  N.  M.” 

I  turned  over  the  office  to  Secretary  Raynolds  on 
May  3rd. 

The  subsequent  correspondence  between  the  President,  or 
his  Secretary,  and  me  follows  in  order.  The  next  letter  from 
the  President  was  dated  May  1st,  only  two  days  after  his 
letter  of  April  29th: 

“Hie  White  House, 

Washington. 

May  I,  1907. 

My  dear  Mr.  Hagerman: 

Mr.  Gifford  Pinchot  has  presented  to  me  your  telegram 
to  him  in  which  you  ask  that  it  be  brought  to  my  personal 
attention,  stating  that  hundreds  of  people  have  sent  tele- 
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grams  to  the  President  protesting  against  my  accepting  your 
resignation,  and  stating  furthermore  that  if  my  action  in  request¬ 
ing  your  resignation  is  not  revoked  it  will  be  a  calamity  to 
the  Territory,  and  that  if  I  will  reconsider  the  action  you 
are  positive  I  will  see  the  injustice  and  unwisdom  of  it  from 
every  point  of  view. 

This  renders  it  necessary  for  me  to  write  to  you  very 
plainly.  You  made,  as  I  am  informed,  a  good  Secretary 
of  Legation  at  the  Court  of  St.  Petersburg.  All  that  I 
have  heard  of  your  private  life  is  to  your  credit.  Further¬ 
more,  I  believe  that  you  have  done  certain  excellent  things 
while  you  were  Governor;  and  of  course  I  will  permit 
nothing  good  that  you  have  done  to  be  undone.  But  I 
must  add  that  as  a  whole  I  think  you  have  been  an  unsatis¬ 
factory  Governor  and  that  your  removal  from  the  position 
is  imperatively  demanded.  If  it  were  not  for  my  knowl¬ 
edge  of  your  previous  career  and  of  your  standing  in  private 
life,  and  my  consequent  reluctance  to  believe  that  your 
motives  were  as  improper  as  certain  of  your  acts  would 
indicate,  I  should  have  removed  you  instead  of  requesting 
your  resignation.  I  have  not  thought  it  necessary  to  go  into 
any  matters  as  to  which  there  was  any  chance  of  contro¬ 
versy,  and  the  Department  of  Justice  has  been  as  anxious  as 
I  have  to  show  you  all  consideration,  and  to  resolve  every 
doubt  in  your  favor.  Assistant  Attorney  General  Cooley 
in  his  report,  purposely  omitted,  as  he  informed  me,  the  in¬ 
ference  which  he  believes  ought  legitimately  to  be  drawn 
from  the  facts  that  in  the  land  grant  transaction,  wherein  I 
believe  that  your  conduct  was  blameworthy,  you  were  actu¬ 
ated  in  your  improper  and  presumably  unlawful  action  by 
your  desire  to  secure  the  aid  of  certain  Democratic  politicians 
in  the  faction  fight.  I  decided  that  in  this  matter  I  would 
give  you  the  benefit  of  the  doubt;  and  so  as  to  your  action 
in  appointing  six  members  of  the  legislative  council  to  lucra¬ 
tive  positions,  altho  there  seemed  to  me  no  moral  doubt 
that  this  amounted  to  the  bartering  of  offices  by  you  in  re¬ 
turn  for  legislative  support.  As  for  the  hundreds  of  persons 
who  have  telegraphed  me  on  your  account,  I  can  not  say 
that  I  have  seen  all  of  the  telegrams,  but  I  have  seen  a  great 
many  of  them.  I  have  received  an  even  larger  number  from 
persons  in  New  Mexico  who  protested  against  your  retention 
in  office.  I  have  also  received  numerous  statements  to  the 
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effect  that  neither  set  of  telegrams  was  really  spontaneous. 
There  has  been  no  single  instance  in  which  the  appointment 
of  Mr.  Curry  as  your  successor  has  not  received  hearty 
commendation. 

I  found  that  it  was  not  necessary  to  consider  anything 
save  Assistant  Attorney-General  Cooley’s  letter,  from  the 
Department  of  Justice.  This  sets  forth  a  state  of  facts 
which  your  personal  explanations,  when  before  me,  in  no 
way  relieved,  and  which  make  it  impossible,  in  my  judg¬ 
ment,  to  retain  you  in  office  unless  I  am  content  to  abandon 
all  idea  of  holding  public  officers  in  New  Mexico,  or  indeed 
elsewhere,  to  any  proper  standard  of  official  conduct.  This 
report  from  the  Department  of  Justice  related  to  your  de¬ 
livery  of  certain  deeds  to  the  Pennsylvania  Development 
Company.  It  appears  that  the  grant  of  land  which  was 
agreed  to  before  you  became  Governor  was  on  its  face 
grossly  fraudulent;  and  that  the  transaction  could  not  be 
completed  save  by  your  action,  made  with  full  knowledge 
of  its  fraudulent  character.  An  investigation  into  the  mat¬ 
ter  of  these  New  Mexican  land  grants  had  been  made  by  the 
Secretary  of  the  Interior  and  submitted  to  Congress.  The 
Chairman  of  the  Committee  on  Public  Lands  of  the  House, 
Hon.  John  F.  Lacey,  on  May  1  7,  1906,  wrote  to  the  Sec¬ 
retary  of  the  Interior  that  the  proposed  grant  would  be  a 
violation  of  law ;  the  particular  grant  referred  to  being  as  the 
Secretary  of  the  Interior  officially  stated,  in  all  essential  re¬ 
spects  the  same  as  the  grant  you  consummated.  You  state 
that  this  document  was  never  officially  called  to  your  atten¬ 
tion,  but  it  appears  that  you  certainly  had  knowledge  of  it 
when  you  acted;  and  it  further  appears  that  the  Commis¬ 
sioner  of  Public  Lands,  in  view  of  the  report,  exprest  his 
unwillingness  to  deliver  the  deeds  to  the  representative  of 
the  Pennsylvania  Development  Company,  Mr.  Hopewell. 
It  was  his  business,  and  not  yours,  and  you  could  only  act 
in  his  absence;  tho  of  course  you  could  have  removed 
him,  if  you  had  been  willing  to  remove  him,  for  refusing  to 
take  the  improper  and  fraudulent  action  which  in  his  absence 
you  took  on  his  behalf.  You,  however,  obtained  an  opin¬ 
ion  of  the  Attorney  General  (the  same  gentleman  whom  the 
newspapers  report  as  now  organizing  meetings  to  ask  for 
your  retention  in  office),  which  opinion  Mr.  Cooley  rightly 
stigmatizes  as  ‘an  absurdity’,  for,  as  Mr.  Cooley  says,  it  is 
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only  explicable  on  the  ground,  either  that  the  Attorney  Gen¬ 
eral  thought  that  there  was  no  absolute  evidence  of  a  viola¬ 
tion  of  the  law  (a  conclusion  which  was  inconceivable  he 
could  have  reached  or  that  you  could  have  reached) ,  or  else 
that  as  there  were  difficulties  attendant  upon  the  enforce¬ 
ment  of  the  law  you  should  go  out  of  your  way  to  violate  it. 
You  took  advantage  of  the  absence  of  the  Commissioner  of 
Public  Lands  on  official  business  to  go  yourself  with  the 
Attorney  General,  Mr.  Reid,  to  his  office,  and  yourself 
complete  the  transaction.  It  was  there  suggested  to  you  by 
a  clerk  in  the  land  office  that  the  matter  should  be  delayed 
until  the  Commissioner  could  be  communicated  with,  as  if 
you  wired  him  it  would  be  possible  to  get  him  back  in  Santa 
Fe  inside  of  two  days.  You  refused  to  permit  this  delay; 
altho  there  was  absolutely  no  reason  whatever  for  such 
refusal  on  your  part.  You  directed  the  clerk  to  compute  the 
amount  due  as  payment  of  the  principal  and  interest  and 
then  asked  him  to  deliver  the  deeds,  to  which  he  replied  that 
he  had  no  power  to  do  so  and  that  the  seal  had  not  been 
affixt  to  twenty-three  of  them.  You  then  directed  him  to 
bring  all  the  papers  to  your  office  together  with  the  seal  of 
the  Board  of  Public  Lands,  and  in  the  presence  of  the  clerk 
and  of  Mr.  Hopewell,  the  beneficiary  of  your  grossly  im¬ 
proper  and  probably  unlawful  conduct,  you  affixt  the  seals 
to  the  twenty-three  deeds  and  handing  them  to  Hopewell 
asked  if  he  considered  that  a  delivery.  Hopewell  replied 
that  he  did,  and  handed  them  back  to  you  with  a  request 
that  they  be  recorded  on  the  deed  records  of  the  Commis¬ 
sioner  of  Public  Lands.  You  handed  them  to  the  clerk 
with  instructions  to  have  them  recorded,  and  these  instruc¬ 
tions  were  carried  out.  The  deeds  were  returned  to  you 
and  you  handed  them  to  the  attorney  of  the  Pennsylvania 
Development  Company.  You  accepted  from  Mr.  Hope- 
well  his  personal  check  for  $11,113.74,  which  you  sub¬ 
sequently  deposited  in  the  office  of  the  Commissioner  of 
Public  Lands.  The  Department  of  Justice  reports  that: 

‘It  seems  entirely  clear  that  Gov.  Hagerman’s  action  was 
both  illegal  and  improper’  *  *  *. 

‘The  Act  of  Congress  of  June  21,  1 898,  supra ,  and 
Section  I,  Chapter  74,  Laws  of  New  Mexico,  1 899,  supra , 
clearly  made  the  contract  illegal  at  the  time  Governor  Hager- 
man  alleges  it  was  entered  into.  The  delivery  of  the  deeds 
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could  not  have  been  enforced  by  grantees,  or  by  the  Pennsyl¬ 
vania  Development  Company,  which  was  not  a  party  to  the 
contract.  The  Governor  had  every  reason  to  believe,  owing 
to  his  correspondence  with  the  Secretary  of  the  Interior, 
that  the  transaction  was  of  very  doubtful  legality,  in  spite 
of  the  opinion  of  his  Attorney  General.  It  was  clearly  his 
duty,  in  my  judgment,  to  withhold  delivery  of  the  deeds 
and  let  the  matter  be  tested  in  the  courts  if  the  grantees 
named  in  the  deeds  saw  fit  to  mandamus  the  Commissioner 
of  Public  Lands.  His  action  in  usurping  the  duties  of  the 
Commissioner  in  his  absence  was  both  illegal  and  unjusti¬ 
fiable.  It  was  entirely  competent  for  him  to  enforce  the 
carrying  out  of  his  wishes  by  administrative  methods,  in  re¬ 
moving  a  public  official  and  appointing  in  his  place  some 
one  in  sympathy  with  his  policies,  but  it  was  neither  legal 
nor  justifiable  to  adopt  the  course  he  did.’ 

With  the  above  statement  I  entirely  agree.  If  I  permit 
such  an  act  by  the  highest  officer  in  the  Territory  to  go  un¬ 
punished,  I  cannot  hold  to  account  any  subordinate  official 
for  any  infraction  of  his  duty.  It  was  a  grave  question  in 
my  mind  whether  I  ought  not  to  remove  you  instead  of 
merely  asking  your  resignation.  I  resolved  the  doubt  in 
your  favor  and  requested  your  resignation.  Under  no  cir¬ 
cumstances  would  I  reconsider  this  action. 

Secretary  Root  has  handed  me  a  long  telegram  from 
your  father  in  which  he  states  that  he  wishes  me  to  delay 
my  action  on  your  resignation  until  you  have  had  time  to 
answer  the  charges  made  against  you,  which  he  further 
states  are  well  known  to  be  unfounded,  and  made  by  party 
free-booters  to  restore  themselves  to  power.  Apparently 
your  father  does  not  know,  or  disregards,  the  fact  that  these 
charges  are  contained  in  the  statement  above  referred  to 
from  the  Department  of  Justice  and  in  the  records  of  the 
Interior  Department;  that  there  is  not  the  slightest  question 
as  to  the  facts  which  were  admitted  by  you  in  your  interview 
with  me  as  well  as  in  your  interview  with  Secretary  Gar¬ 
field;  and  that  you  had  a  full  hearing  before  Secretary  Gar¬ 
field  and  before  me.  Under  these  circumstances  what  your 
father  means  by  saying  that  the  charges  are  unfounded  I  am 
unable  to  imagine.  If  any  *partY  free-booter*,  or  anyone 
else,  is  guilty  of  conduct  such  as  yours,  I  will  treat  him  just 
as  I  have  treated  you.  With  the  gossip  that  your  father 
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repeats  and  the  inferences  that  he  draws  therefrom  I  have 
no  concern.  As  to  the  charges  he  by  inference  makes 
against  others  I  can  only  say  that  any  facts  that  he  will  give 
me  against  anyone  I  will  consider  if  I  have  the  power  to 
do  so.  Charges  of  a  very  grave  character  were  made  to  me 
against  your  father  himself  in  connection  with  his  land  trans¬ 
actions  in  the  past.  Whether  they  were  true  or  not  I  cannot 
say,  because  a  preliminary  investigation  showed  that  action 
on  them  would  be  barred  by  the  statute  of  limitations. 

No  one  suggested  to  me  the  appointment  of  Captain 
Curry  as  your  successor.  The  idea  was  my  own,  because 
I  wisht  under  the  extraordinary  circumstances  in  New  Mex¬ 
ico  to  find  some  man  whom  I  personally  knew  and  in  whose 
uprightness,  strength  of  character  and  knowledge  of  the 
people  and  the  circumstances  I  could  have  entire  confidence. 
Captain  Curry  was  one  of  the  best  men  in  my  regiment.  He 
has  been  away  from  New  Mexico  for  eight  years,  so  that  he 
is  in  no  shape  or  way  identified  with  any  factional  trouble 
therein.  I  do  not  even  know  his  politics.  During  these  eight 
years  he  has  done  distinguished  military  and  civil  service  in 
the  Philippines,  not  only  having  shown  great  gallantry  in  ac¬ 
tion,  but  marked  administrative  ability  when  in  charge  of  the 
Manila  police  force  and  afterwards  in  various  other  positions, 
including  that  of  Governor  in  the  provinces.  As  far  as  I 
know  there  has  been  universal  approval  in  New  Mexico  of 
his  choice;  and  approval  of  the  choice  of  Captain  Curry  as 
Governor  is  incompatable  with  the  existence  on  the  part  of 
those  approving  it  of  either  the  hope  or  the  desire  to  see 
crooked  methods  obtain  in  the  New  Mexican  government. 

Very  truly  yours, 

(Signed)  Theodore  Roosevelt. 
Hon.  H.  J.  Hagerman, 

Santa  Fe,  New  Mexico.” 


‘‘Albuquerque,  N.  M.,  May  15,  1907. 
To  the  President, 

Washington,  D.  C. 

Mr.  President: 

I  have  to  acknowledge  receipt  of  your  letter  of  May  1  st. 
I  had  been  previously  informed  that  the  matter  of  my  re¬ 
moval,  through  the  form  of  a  resignation,  from  the  Gover¬ 
norship  of  New  Mexico,  was  by  you  considered  as  a  ‘closed 
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incident’,  and  could  not  admit  of  any  further  discussion  or 
consideration  whatever.  Your  letter  appears  inconsistent 
with  this  view.  It  is  at  once  a  challenge  and  an  invitation 
which  it  would  be  both  discourteous  and  cowardly  to  de¬ 
cline,  although  it  offers  the  unpleasant  alternative  of  a  con¬ 
troversy  with  you,  or  submission  to  the  impeachment  of  m> 
integrity  at  your  hands  without  an  effort  to  defend  myself. 

As  a  preface  to  what  I  must  say,  it  should  be  stated  that 
I  regret  that  my  telegram  to  Mr.  Pinchot,  when  shown  to 
you,  did  not  convey  the  idea  which  I  hoped  to  convey.  I 
did  not  intend  myself  to  express  the  opinion  that  my  re¬ 
moval  would  be  a  calamity,  as  you  seem  to  think  I  did.  It 
should  also  be  stated  that  I  do  not  expect  any  revision  or 
change  by  you  of  your  action  in  demanding  and  accepting 
my  resignation.  As  far  as  I  am  concerned  all  question  of 
the  governorship  is  a  thing  of  the  past.  I  cannot  rest 
quietly  and  unprotesting  under  the  stigma  which  you  would 
put  upon  me.  You  would  not  do  so  if  you  were  in  my  place. 
I  have  the  right,  however,  to  expect  and  ask  of  you,  as  a 
matter  of  common  fairness  and  justice,  that  you  make  public 
acknowledgment  of  the  fact,  when  convinced  of  it, — and 
that  you  will  be  so  convinced  I  must  not  doubt,  if  you  take 
the  time  to  give  the  matter,  as  I  present  it,  a  calm  and 
careful  examination, — that  I  have  been  unjustly  treated, 
and  that  my  action  as  to  the  Pennsylvania  Development 
Company  deeds,  for  which  I  was  removed  by  you,  was  com¬ 
mendable  and  not  blameworthy. 

Due  regard  to  your  exalted  station  forbids  that  I  should 
reply  to  your  letter  in  language  which  would  be  justifiable 
under  the  provocation  it  offers,  if  you  were  not  President 
of  the  United  States,  but  I  am  not  permitted  by  my  sense 
of  propriety  to  forget  what  is  due  to  your  great  office  as  well 
as  to  myself.  I  hope,  however,  that  my  reply  will  not  be 
considered  the  less  forceful  because  of  the  absence  of  harsh 
language. 

It  is  clearly  apparent  that  you  have  never  considered  the 
Pennsylvania  Development  Company  matter  from  my  point 
of  view,  and  that  you  have  entirely  lost  sight  of  the  practi¬ 
cal  question  which  I  was  called  upon  to  decide,  and  which 
I  decided  for  the  best  interests  of  the  public.  I  will  en¬ 
deavor  briefly  to  state  the  facts. 

At  the  time  Mr.  Hopewell  asked  for  the  deeds,  the  land 
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described  therein  had  been  for  years  in  the  possession  of  the 
Pennsylvania  Development  Company  or  its  assigns.  Quan¬ 
tities  of  timber  had  been  cut  for  which  the  money  previously 
paid  was  inadequate  compensation.  A  judgment  in  a  suit 
by  the  Territory  against  that  Company  to  recover  the  value 
of  the  timber  would  have  been,  to  say  the  least,  of  doubtful 
efficacy.  The  deeds,  whether  in  the  Territorial  Land  Of¬ 
fice  or  in  the  possession  of  the  Company,  would  have  been 
equally  available  as  a  defense  to  any  such  suit.  Their  de¬ 
livery  by  me  in  no  way  strengthened  the  Company,  if  the 
transaction  was  illegal.  Everyone  dealing  with  a  public 
official  is  conclusively  presumed  to  know  the  scope  of  his 
authority.  If  the  title  could  pass  at  all  in  this  case,  it  had  as  a 
matter  of  equity,  already  passed,  and  any  court  would  so  hold. 
If  the  whole  business  was,  as  you  assert,  unlawful  from  its 
inception,  the  delivery  of  the  deeds  would  have  no  validat¬ 
ing  effect.  Everything  possible  to  complete  and  consum¬ 
mate  the  alleged  unlawful  contract  had  been  done  before  I 
came  into  office.  The  mere  surrender  of  the  deeds  by  me 
in  no  way  helped  the  Company  or  impaired  the  rights  of  the 
Territory.  Unless  the  title  had  passed,  it  could  not  pass  at 
all,  and  my  action  was  of  no  importance  except  as  it  enabled 
me  to  get  for  the  Territory  something  over  eleven  thousand 
dollars  ($11,000.00),  which  could  never  be  returned  to 
the  Company  except  by  legislative  authority,  and  which 
might  serve  as  indemnity  for  the  timber  cut,  if  the  attempted 
sale  were  void. 

A  number  of  minor  things  in  your  letter  call  for  special  and 
particular  answer.  For  instance,  you  say  that  on  the  whole  you 
think  I  have  been  an  unsatisfactory  Governor.  This  is  for¬ 
eign  to  the  matter  properly  in  question.  If  you  had  put  my 
removal  on  that  ground,  discussion  would  be  difficult.  It  is 
your  duty  to  give  New  Mexico  the  best  governor  you  can 
find,  and  you  have  the  power  when  dissatisfied  with  one 
appointed,  to  make  a  change  without  giving  any  other  rea¬ 
son.  But  you  have  repeatedly  said  that  your  action  was 
based  upon  one  transaction  alone,  and  upon  nothing  else.  If 
there  was  any  other  reason  for  dissatisfaction  with  me,  and 
such  reason  did  not  involve  my  integrity,  I  should  certainly 
have  withdrawn  from  the  office  on  the  slightest  intimation 
from  you  that  such  condition  existed,  but,  as  to  that,  I  can 
only  say  I  did  not  suspect  anything  of  the  kind,  and  that  I 
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steadily  kept  in  view  the  public  interest,  and  believed  that  my 
policies  had  your  approval  and  support. 

The  suggestion  that  there  is  anything  in  this  transaction 
which  would  justify  the  inference  that  I  was  willing  to  bar¬ 
ter  the  rights  of  the  Territory  for  Democratic  support  in  a 
faction  fight,  is  extremely  humiliating  to  me.  I  beg  leave 
to  say  that  no  such  inference  properly  arises,  and  that  if  my 
reputation  for  integrity  is  not  a  sufficient  answer  to  this 
suggestion,  it  is  susceptible  of  proof  that  no  such  bargain 
was  possible  of  consummation.  This,  like  the  insinuation 
that  I  bought  with  lucrative  offices  the  legislative  support  of 
six  members  of  the  Council,  must  emanate  from  the  natural 
suspicion  of  evil-minded  men,  who  have  no  faith  in  the 
existence  of  human  integrity.  I  did  appoint  to  lucrative 
offices  three  members  of  the  legislative  council.  One  was 
the  re-appointment  of  a  man  as  auditor  who  held  the  office 
at  the  time  of  his  election  to  the  Council.  The  other  two 
were  made  from  the  highest  considerations  of  public  interest, 
and  I  am  aware  of  no  reason  why  loyal  support  to  my  exe¬ 
cutive  policies  should  be  thought  to  disqualify  men  other¬ 
wise  fit  to  receive  appointments  at  my  hands.  Their  legisla¬ 
tive  terms  ended  before  they  qualified  for  the  offices  to 
which  they  were  appointed,  and  it  has  been  the  constant 
practice  of  Governors  of  New  Mexico,  without  regard  to 
party,  to  make  such  appointments.  I  believe  I  made  fewer 
appointments  to  office  of  members  of  the  Legislature  than 
any  Governor  of  New  Mexico  within  the  last  twenty  years. 

There  are  other  matters  to  which  your  attention  must  be 
called,  as  illustrative  of  my  whole  course  and  policy  in 
regard  to  these  land  transactions  while  I  held  the  office  of 
Governor.  You  have  repeatedly  stated  that  your  action 
was  based  entirely  upon  the  report  of  Mr.  Cooley,  which,  as 
I  remember,  contains  no  reference  to  any  of  the  things  I  will 
now  outline  to  you — things  which  have  a  direct  bearing 
upon  the  particular  transaction  upon  which  you  forced  me 
out  of  office. 

When  Mr.  Fergusson,  Delegate  to  Congress,  in  1 898 
secured  the  passage  of  a  bill  donating  lands  to  New  Mexico, 
two  unwise  restrictive  provisions  were  inserted  in  the  act. 
This  was  due  to  Congressional  ignorance  of  climatic  and 
land  conditions  in  New  Mexico.  By  one  of  them,  of  land 
which  might  be  sold,  not  more  than  1  60  acres  could  be  sold 
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to  one  person  or  association,  and  of  lands  which  might  be 
leased,  not  more  than  640  acres  could  be  leased  to  one  per¬ 
son  or  association.  Congress  provided  that  the  lands  should 
be  selected  by  a  commission  composed  of  the  governor, 
solicitor  general  and  surveyor  general  of  the  territory,  and 
the  legislative  assembly  created  another  commission  or 
board,  of  the  governor,  solicitor  general  and  a  commis¬ 
sioner  of  lands,  to  manage  and  sell  the  lands.  These  two 
bodies,  acting  in  harmony  and  encouraged  by  legislative 
action,  from  the  beginning  disregarded  the  restrictions  as  to 
the  amount  of  land  to  be  sold  or  leased  to  one  person. 
Lands  in  large  bodies  were  leased  for  grazing  purposes, 
under  the  guise  of  pasturage  permits,  which  were  finally 
declared  unlawful  by  the  Secretary  of  the  Interior  in  1905, 
but,  with  the  assistance  of  the  Secretary,  I  obtained  Con¬ 
gressional  action  to  relieve  against  the  embarrassment  caused 
by  this  provision  of  the  law. 

Lands  were  also  sold  so  that  large  quantities,  greatly  in 
excess  of  1  60  acres,  passed  to  the  possession  of  individuals 
or  corporations.  Much  money  had  been  invested  and  large 
and  flourishing  business  establishments  had  been  created, 
employing  many  men,  in  connection  with  these  lands  before 
I  became  Governor. 

This  was  called  to  my  attention  almost  immediately 
after  I  became  Governor  by  Mr.  Dezendorf,  a  field  officer 
of  the  General  Land  Office,  who  informed  me  that  he  had 
made  investigation  and  reported  the  facts  to  the  Commis¬ 
sioner  of  the  General  Land  Office,  and  that  he  had  been 
informed  by  the  Commissioner  that  the  subject  ‘was  not  so 
clearly  within  the  jurisdiction  of  the  land  department  as  to 
warrant  an  extended  investigation  by  its  officers’.  In  turn 
I  wrote  fully  to  the  Secretary  of  the  Interior,  on  February 
2,  1 906.  In  answer  I  was  informed,  in  substance,  that  the 
remedy,  if  any  could  be  applied,  was  probably  only  by 
Congressional  action,  and  that  investigations  would  be  made 
to  enable  the  Secretary  to  report  to  Congress.  No  other 
solution  or  remedy  has  ever  been  suggested  to  me.  Cer¬ 
tainly  the  subject  does  not  appear  to  have  been  found  clear 
and  simple  as  a  matter  of  administration. 

On  February  7,  1906,  I  submitted  to  the  Department 
for  consideration  the  application  for  purchase  of  what  was 
known  as  the  Bonham  &  Holt  lands.  An  examination  of 
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my  letter  will  show  that  I  presented  the  case  in  the  most 
favorable  light  possible,  although  I  have  been  charged 
with  acting  in  hostility  to  Bonham  and  Holt  in  this  matter. 
In  March  I  was  advised  by  the  Secretary  of  the  opinion 
of  an  Assistant  Attorney  General  to  the  effect  that  while  the 
Secretary  would  not  be  justified  in  directing  the  withhold¬ 
ing  of  the  deeds,  yet  he  believed  the  best  interests  of  the 
Territory  seemed  to  require  that  for  the  time  being  the 
deeds  should  be  withheld.  Upon  this  information  the 
deeds  were  withheld  on  the  ground  that  they  had  never 
been  executed,  and  the  matter  was  presented  to  Congress. 
Mr.  Lacey  stated  that  in  this  case,  he  thought  that  no  legislation 
was  needed,  and  the  Secretary  in  his  letter  to  me  on  May 
24th  said  that  the  House  of  Representatives  was  loath  to 
consider  legislation  looking  toward  the  enforcement  of  the 
restrictive  provisions  of  the  act  of  June  21,  1898.  This 
case  was  in  no  particular  like  the  Pennsylvania  Develop¬ 
ment  Company  transaction.  Possession  of  the  land  had 
not  been  delivered.  No  land  had  been  used  or  wasted  by 
the  destruction  of  timber  or  otherwise.  No  deeds  had 
been  executed  or  delivered.  There  were  no  Territorial  in¬ 
terests  which  had  suffered,  for  which  it  would  be  wise  to 
obtain  indemnity. 

In  this  connection  it  is  interesting  to  note  that  Mr. 
George  W.  Prichard,  then  Attorney  General,  on  Febru¬ 
ary  2,  1 906,  gave  an  opinion  to  the  effect  that  the  contract 
was  a  legal  one  and  should  be  completed,  and  that,  not¬ 
withstanding  the  severe  condemnation  you  have  visited  upon 
Captain  Reid.  Prichard’s  successor,  for  advising  the  de¬ 
livery  of  the  Pennsylvania  Company  deeds,  yet  Mr.  Prich¬ 
ard  has  now  been  re-instated  in  the  office  of  Attorney 
General. 

Repeatedly  I  called  to  the  attention  of  the  Department 
of  the  Interior  various  contracts  or  propositions  for  the 
sale  of  lands  in  large  quantities  and  of  timber,  such  as 
those  with  Dye,  Paxton,  Burkdoll  and  others,  but  I  never 
received  any  definite  instructions  or  directions  in  these  mat¬ 
ters,  and  indeed,  the  best  lawyers  of  the  Department  ap¬ 
peared  to  differ  materially  as  to  the  construction  of  the 
law,  on  account  of  the  difficult  and  complicated  nature  of 
the  questions  involved. 

I  desire  again  to  impress  upon  you,  as  I  attempted  to 
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do  during  the  interview  I  had  with  you,  that  from  the  very 
beginning  of  my  administration  I  left  no  stone  unturned 
to  find  a  definite,  clear  and  practical  solution  of  all  the 
questions  connected  with  the  administration  of  the  lands 
granted  to  the  Territory — that  it  was  my  constant  endeavor 
to  secure  from  the  federal  government  a  clear  definition  as 
to  the  extent  of  its  supervisory  power  over  those  transac¬ 
tions,  and  as  to  its  purposes,  if  any,  of  proceeding  against 
any  possible  violations  of  the  law.  I  was  confronted  at 
every  turn  with  the  necessity  of  exercising  administrative 
discretion,  when  parties  to  contracts  and  arrangements  en¬ 
tered  into  by  my  predecessor  came  to  Santa  Fe  prepared  to 
carry  out  their  part  in  those  contracts.  In  each  instance 
the  Commissioner  of  Public  Lands  referred  them  to  me, 
and  it  was  I  who  had  to  take  the  responsibility.  I  could 
do  nothing  else  than  exercise  my  best  judgment  according 
to  the  necessities  of  each  case.  Whenever  I  had  received 
any  intimation  in  any  particular  instance  as  to  the  desire  or 
preference  of  the  federal  authorities,  I  did  not  fail  to  fol¬ 
low  the  suggestions  so  made.  I  was  confronted  with  the 
very  embarrassing  alternative  of  entirely  repudiating  the 
acts  of  my  predecessor  in  office  on  grounds  involving  legal 
questions  on  which  even  the  lawyers  of  the  federal  gov¬ 
ernment  disagree, — or  of  carrying  out  these  agreements  in 
such  cases  as  I  was  firmly  convinced  the  rights  of  the  Ter¬ 
ritory  would  be  in  no  way  impaired,  if  in  the  future  it 
might  be  decided  that  such  transactions  were  in  violation 
of  the  law.  Such  an  instance  was  the  Pennsylvania  De¬ 
velopment  Company  case,  and  I  maintain  that  the  action  I 
took  was  an  act  of  administrative  discretion,  which  could 
not  be  charged  against  me,  even  if  it  were  an  error  in 
judgment.  I  further  maintain  that  it  was  not  an  error  in 
judgment,  but  for  the  best  interests  of  the  Territory,  whose 
interests  I  was  bound  to  safeguard  to  the  best  of  my 
ability — that  it  was  neither  improper,  illegal  nor  fraudulent. 

Mr.  Assistant  Attorney  General  Cooley,  when  he  pre¬ 
pared  his  report  which  forms  the  declared  basis  of  your 
strictures  of  my  official  conduct,  labored  under  serious  mis¬ 
apprehension,  both  as  to  the  law  and  the  facts,  in  relation 
to  the  Pennsylvania  Development  Company  transaction. 
You  say,  ‘This  report  to  the  Department  of  Justice  related 
to  your  delivery  of  certain  deeds  to  the  Pennsylvania  De- 
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velopment  Company.  It  appears  that  the  grant  of  land 
which  was  agreed  to  before  you  became  Governor  was,  on 
its  face,  grossly  fraudulent,  and  that  the  transaction  could 
not  be  completed  save  by  your  action,  made  with  full 
knowledge  of  its  fraudulent  character.’  If  any  such  infer¬ 
ence  can  properly  be  drawn  from  Mr.  Cooley’s  report,  it 
was  grossly  misleading  to  you.  It  is  inconsistent  to  contend 
that  I  had  no  authority  to  do  what  I  did,  and  at  the  same 
time  that  what  I  did  enhanced  the  rights  of  the  Pennsyl¬ 
vania  Development  Company  or  prejudiced  the  rights  of 
the  Territory.  If  this  transaction  was  ‘on  its  face  grossly 
fraudulent’,  nothing  that  I  or  any  other  official  could  do 
could  possibly  give  it  validity.  The  transaction,  however, 
was,  upon  its  fact,  as  the  courts  will  hold,  entirely  regular, 
and  before  I  can  be  justly  criticised  for  my  part  in  it,  it 
must  be  shown  that  I  acted  without  legal  authority,  and 
that  my  act  imparted  to  those  deeds  some  quality  which 
they  did  not  theretofore  possess. 

Among  other  erroneous  assumptions  Mr.  Cooley  assumes 
that  I  had  no  legal  authority  to  attach  the  seal  to  those 
twenty-three  deeds.  This  assumption  is  based  upon  the 
further  assumption  that  Mr.  Keen,  the  then  Commissioner 
of  Public  Lands,  had  such  authority.  Unless  I  was  au¬ 
thorized  to  do  so  by  virtue  of  the  general  executive  power 
conferred  by  the  Organic  Act,  there  was  no  official  of  the 
Territory  authorized  to  attach  the  seal  to  those  deeds.  If  it 
be  true  that  there  was  no  official  authorized  to  attach  the 
seals,  which  had  been  inadvertently  omitted  at  the  time 
the  deeds  were  executed  by  Gov.  Otero  and  Mr.  Keen, 
then  a  court  of  equity  would  decree  the  deeds  to  be  as 
valid  as  if  sealed.  Furthermore,  the  attaching  of  a  seal 
by  a  person  not  authorized  by  law  to  attach  it,  is  an  utterly 
vain  thing,  and  adds  nothing  whatever  to  the  instru¬ 
ment  to  which  it  is  attached.  I  call  special  attention  to  the 
fact  that  the  Commissioner  of  Public  Lands  was  never 
designated  by  law  as  the  custodian  of  this  seal,  nor  did 
the  law  designate  any  official  to  attach  the  seals. 

Mr.  Keen,  the  Commissioner  of  Public  Lands  under  the 
Act  of  1905,  was  not  the  successor  in  office  of  the  Com¬ 
missioner  of  Public  Lands  appointed  under  the  Act  of 
1899.  His  office  was  a  new  and  different  one.  An  er¬ 
roneous  assumption  to  the  contrary  leads  you  to  say,  as  to 
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the  sealing  and  surrender  of  the  deeds,  that,  ‘it  was  the 
business  of  the  Commissioner  of  Public  Lands  and  not 
yours*  (mine),  and  to  quote  from  Mr.  Cooley’s  report  to 
you  a  statement  to  the  effect  that  my  action  was  a  usurping 
of  the  duties  of  the  Commissioner  of  Public  Lands  in  his 
absence.  Mr.  Keen,  as  Commissioner  of  Public  Lands 
under  the  Act  of  1905,  had  nothing  whatever  to  do  with 
these  deeds,  except  to  hold  them  as  collateral  security  for 
the  payment  of  the  note  of  the  Pennsylvania  Development 
Company. 

I  beg  to  suggest  to  you  an  idea,  which  has  entirely  es¬ 
caped  the  attention  of  Mr.  Cooley,  viz.,  that  the  Governor 
of  the  Territory  of  New  Mexico  possesses  power  and  au¬ 
thority  not  derived  from  the  legislative  assembly  of  the 
Territory,  but  from  Congress,  and  that  the  executive  power 
so  granted  by  Congress  is  sufficient  to  warrant  all  that  I  did. 

The  seal  of  the  Commissioner  of  Public  Lands  with 
which,  bv  the  Act  of  1905,  he  is  authorized  to  authenti¬ 
cate  official  papers,  is  a  different  seal  from  the  seal  of  the 
Board  of  Public  Lands  which  I  attached  to  the  twenty- 
three  deeds.  The  Board  of  Public  Lands  has  ceased  to 
exist,  and  no  successor  was  provided  bv  law,  but  an  entirely 
new  svstem  of  handling  the  public  lands  was  adopted.  You 
certainly  cannot  be  aware  of  the  fact  that  in  1905  the 
legislative  assembly  of  the  Territory  of  New  Mexico, 
when  it  changed  the  svstem,  ratified,  so  far  as  it  had  the 
power,  this  transaction  between  the  Board  of  Public  Lands 
and  the  Pennsylvania  Development  Company,  which  you 
so  positively  declare  to  have  been  fraudulent  on  its  face. 
Congress,  with  full  power  to  do  so,  has  never  disapproved 
tin  at  ratification.  I  am  unwilling  to  believe  that  you  would, 
with  knowledge  of  this  legislation,  so  characterize  this  trans¬ 
action  and  thus  stigmatize  the  whole  legislative  assembly 

of  1905. 

It  is  elementary  that  I  could  not  bind  the  Territory  of 
New  Mexico  by  any  act  which  I  had  not  the  authority  to 
perform,  and  it  is  also  elementary  that  the  Territory  of  New 
Mexico  cannot  be  sued  without  its  consent.  The  practical 
effect  of  all  that  I  did  was  to  deliver  to  Mr.  Hopewell 
deeds  which  were  held  as  collateral  security,  and  to  re¬ 
ceive  from  him  more  than  eleven  thousand  dollars  ($11,- 
000)  which  remains  in  the  Territorial  treasury,  and  for  the 
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recovery  of  which  no  action  can  be  maintained  by  the 
Pennsylvania  Development  Company.  It  is  obvious  that 
I  did  not  assist  in  defrauding  the  Territory  by  putting  money 
into  its  treasury.  It  is  equally  obvious  that  common  hon¬ 
esty  required  that  I  should  do  whatever  I  lawfully  could 
to  make  effectual  the  official  acts  of  my  predecessor,  with¬ 
out  questioning  their  wisdom,  and  also  that  it  was  my  duty, 
so  far  as  I  lawfully  could,  to  protect  the  institutions  of  the 
Territory  from  any  damage  which  they  might  suffer  by 
reason  of  the  attempt  on  the  part  of  my  predecessor  to  make 
contracts  which  might  be  beyond  his  power.  Timber  of 
great  value  had  been  cut  from  these  lands.  If  it  was  law¬ 
fully  cut,  the  Territory  was  entitled  to  the  purchase  price 
of  the  lands,  if  it  was  not  lawfully  cut,  I  had  the  right  and 
it  was  my  duty  to  take  the  money  and  hold  it  as  indemnity 
for  the  timber  so  cut.  I  would  have  been  false  to  my  duty 
if  I  had  permitted  the  Pennsylvania  Development  Com¬ 
pany  to  return  to  the  Territory  of  New  Mexico  these  lands, 
denuded  of  their  timber,  and  to  recoup  from  the  Territory 
the  money  which  had  been  paid  on  account  of  the  at¬ 
tempted  purchase,  as  an  act  of  the  legislature  passed  in 
1903  required  and  permitted.  In  my  situation,  confronted 
with  this  condition,  you  would  have  accepted  the  money 
and  delivered  the  deeds  as  I  did.  It  is  made  my  duty,  by 
the  Organic  Act,  ‘to  take  care  that  the  laws  must  be  faith¬ 
fully  executed’ ;  that  duty  I  performed  in  this  instance  as 
it  was  given  to  me  to  see  and  understand  it,  but  I  usurped 
no  authority  which  was  conferred  by  lav/  on  the  Commis¬ 
sioner  of  Public  Lands,  or  any  other  official.  I  had  the 
right  to  accept  the  opinion  of  the  Attorney  General  of  the 
Territory  and  to  act  upon  it,  believing,  as  I  did  then  and 
do  now,  that  it  was  perfectly  sound.  If  the  court  shall 
sustain  Mr.  Cooley’s  opinion,  it  will  only  prove  that  I 
acted  under  erroneous  legal  advice — as  I  now  think  you 
have  done;  and  my  opinion  on  the  point  is  entitled  to  re¬ 
spectful  consideration. 

On  September  7,  1906,  through  your  Secretary,  Mr. 
Loeb,  you  forwarded  to  me  what  purported  to  be  a  copy 
of  a  statement  received  by  you  from  an  anonymous  friend 
(whom  it  is  not  at  all  difficult  to  identify)  in  relation  to  this 
Pennsylvania  Development  Company  transaction,  upon 
which  I  was  requested  to  make  a  detailed  report.  Such  re- 
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port  was  furnished  by  me  on  September  12,  1 906,  and  I 
never  heard  of  this  matter  again  from  you,  officially  or 
otherwise,  until  you  asked  for  my  resignation,  but  I  was 
unofficially  advised  by  the  Secretary  of  the  Interior  that  my 
report  was  satisfactory  to  him,  and  he  believed  would  be 
equally  satisfactory  to  you.  You  affirm  that  I  was  given  a 
full  hearing  by  you  and  also  a  full  hearing  by  the  Secretary 
of  the  Interior,  Mr.  Garfield,  but  I  respectfully  submit  that 
I  had  nothing  that  could  fairly  be  called  a  hearing.  When 
called  to  Washington  I  was  not  informed  as  to  your  purpose 
in  calling  me.  After  a  brief  interview  with  Mr.  Garfield 
I  was  directed  to  report  at  the  White  House  at  eleven 
o’clock  on  April  1  2th.  At  about  one  o’clock  on  that  day, 
not  having  seen  you  in  the  meantime,  Mr.  Garfield  handed 
me  a  copy  of  Mr.  Cooley’s  report,  and  I  was  given  until 
three  o’clock  to  examine  and  answer  it.  I  had  no  oppor¬ 
tunity  to  consult  counsel  or  to  make  the  slightest  prepara¬ 
tion,  and  at  about  three  o’clock,  when  I  returned  to  the 
White  House,  you  opened  our  interview  by  telling  me  that, 
on  account  of  the  matters  contained  in  this  report,  my  use¬ 
fulness  as  Governor  of  New  Mexico  was  ended  and  you 
desired  my  resignation.  I  have  never  been  furnished,  except 
during  the  brief  period  mentioned,  with  a  copy  of  Mr. 
Cooley’s  report,  nor  were  the  gentlemen  who  went  to  Wash¬ 
ington  in  my  behalf  after  you  demanded  my  resignation, 
permitted  to  examine  it.  I  do  not  mean  to  charge  that  you 
are  conscious  of  the  fact — but  it  is  nevertheless  a  fact — that 
I  was  condemned  by  you  without  a  semblance  of  a  hearing. 

Your  letter  indicates  the  conviction  on  your  part  that  the 
people  of  New  Mexico  are  pleased  with  your  action  in  re¬ 
moving  me  from  office,  and  the  belief  that  such  expressions 
of  dissatisfaction  as  have  reached  you  were  instigated  by 
me  or  my  friends.  Time  will  convince  you  that  you  are 
mistaken  as  to  both  of  these  matters. 

I  sincerely  hope  that  the  administration  of  affairs  under 
Governor  Curry  will  meet  with  your  entire  approval.  If, 
as  you  assume,  he  is  sure  to  give  the  people  of  New  Mexico 
a  satisfactory  administration,  there  can  be  no  doubt  that  he 
will  receive  hearty  and  generous  support,*  and  that  support 
will  be  no  stronger  from  any  source  than  from  the  people 
who  were  striving  to  aid  me  in  my  struggle  for  good  gov¬ 
ernment.  I  cannot,  however,  believe  that  the  failure  of 
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the  people  of  New  Mexico  to  disapprove  of  the  appoint¬ 
ment  of  Mr.  Curry  can  fairly  be  construed  by  you  into  an 
approval  of  your  act  in  removing  me.  It  is  possible  that 
the  people  of  New  Mexico  were  apprehensive  that  if  the 
influences  which  sought  to  overthrow  me  were  sufficiently 
powerful  to  accomplish  that  purpose,  they  would  probably 
be  sufficiently  powerful  to  secure  the  appointment  of  a  much 
worse  man  than  Mr.  Curry  as  Governor,  and  it  is  not  im¬ 
probable  that  many  people  feel  grateful  to  you  for  not 
having  given  them  as  Governor  some  one  of  the  men  who 
were  in  favor  with  my  enemies.  I  do  think  that  the  opposi¬ 
tion  to  me  in  New  Mexico  was  highly  complimentary  to  me. 

In  December,  1 903,  the  United  States  Land  Commis¬ 
sion,  with  Surveyor  General  Llewellyn  and  Secretary  Rey¬ 
nolds,  then  acting  Governor,  as  members,  ordered  the  selec¬ 
tion  of  a  large  amount  of  timber  land  for  the  benefit  of 
one  T.  A.  Schomberg.  The  selection  was  made,  and  the 
territorial  board,  with,  I  believe.  Acting  Governor  Raynolds 
as  a  member,  accepted  Schomberg’s  application,  received  the 
price  and  delivered  the  deeds.  This  has  been  investigated 
by  the  Department  of  the  Interior,  and  on  February  20th, 
1907,  Assistant  Attorney  General  Campbell  gave  an  opin¬ 
ion  that  these  officers  are  guilty  of  criminal  conspiracy  to 
defraud  the  government,  and  yet  you  retain  them  in  office 
and  make  one  of  them  Acting  Governor  until  Captain 
Curry’s  arrival. 

And  now,  Mr.  President,  permit  me  to  say  in  conclu¬ 
sion  that,  but  for  your  gratuitous  and  irrelevant  assault  upon 
my  father,  I  should  probably  have  been  able  to  restrain  my¬ 
self  from  making  any  reply  to  your  letter,  notwithstanding 
it  is  easy  to  refute  every  suggestion  of  fraudulent  or  im¬ 
proper  conduct  you  make  against  me,  but  construing,  as  I 
do,  your  reference  to  my  father  as  a  threat  to  blast  his 
reputation  unless  I  remain  silent,  silence  is  impossible.  I  do 
not  know,  except  from  your  statement  of  it,  what  was  said 
in  the  telegram  which  appears  to  have  given  you  such 
offense,  as  I  have  not  had  an  opportunity  to  consult  with 
my  father  or  see  the  telegram.  From  your  statement  of  the 
centents  of  the  telegram,  it  seems  a  not  unnatural  one  for 
him  to  send  under  the  circumstances.  My  father  is  in  ad¬ 
vanced  years  and  in  feeble  health.  He  has  had  a  long 
and  honorable  career,  and  spent  much  of  his  life  and  for¬ 
tune  in  the  development  of  the  resources  of  the  West.  He 
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has  never,  to  my  knowledge,  been  accused  of  improper  or 
fraudulent  conduct.  I  therefore  ask  you  as  a  square  man 
to  give  him  an  opportunity  to  meet  any  charges  which  can 
be  made  against  him,  while  he  still  has  a  chance  to  meet 
them.  Make  your  allegations  specific  and  in  such  a  way 
that  they  are  susceptible  of  proof  or  disproof.  I  will  under¬ 
take  for  him  that  he  will  not  plead  the  statute  of  limitations, 
and  that  he  will  demonstrate  to  you  and  to  the  world  that 
those  in  whom  you  place  confidence  have  consciously  sought 
to  poison  your  mind  against  him — as  they  have  succeeded 
in  poisoning  your  mind  against  me.  I  submit  that  every 
principle  of  fairness  requires  that  you  withdraw  what  you 
have  said  about  my  father,  or  that  you  say  more. 

I  have  the  honor  to  be, 

Your  obedient  servant, 

(Signed)  H.  J.  Hagerman.” 


“The  White  House. 

Washington. 

May  23,  1907. 
Sir: 

I  am  directed  by  the  President  to  state,  in  reply  to  your 
last  letter,  that  what  he  said  about  your  father  was,  in  view 
of  your  father’s  telegram,  the  least  that  could  be  said.  The 
President  directs  me  to  say  that  you  were  before  him,  with 
every  opportunity  to  make  the  explanations  which  you  now 
make,  and  that  you  did  not  make  them.  Moreover,  they 
explain  nothing,  and  do  not  aid  you  in  your  defense.  They 
leave  the  statement  of  the  Assistant  Attorney  General  un¬ 
affected.  In  the  President’s  letter  he  set  forth  his  views  of 
your  conduct  in  the  matter  of  the  grant  in  question.  He 
states  that  in  his  judgment  you  have  neither  explained  nor 
justified  your  conduct,  and  that  it  was  impossible  to  keep 
you  in  in  view  of  this  conduct.  He  considers  that,  in  your 
letter  you  furnish  an  additional  reason  for  your  removal. 
You  say  that  in  December,  1903,  Surveyor  General  Llew¬ 
ellyn  and  Secretary  Raynolds  took  action  which  on  Febru¬ 
ary  20th  last  Assistant  Attorney  General  Campbell  in  an 
opinion  decided  amounted  to  criminal  conspiracy  to  defraud 
the  government,  and  asks  why  the  President  retains  them  in 
office.  This  is  the  first  that  the  President  has  heard  of  this 
action  on  their  part.  You  were  responsible  for  the  affairs 
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of  the  Territory;  you  knew  of  this  action  of  theirs,  yet  you 
have  never  informed  the  President  of  it,  never  requested  the 
removal  of  either  man,  until  you  had  been  yourself  removed. 
You  now  bring  the  matter  up  with  an  expression  of  wonder 
that  they  are  retained  in  office.  The  President  has  at  once 
ordered  a  full  investigation  of  the  matter.  The  fact  that 
you  never  brought  it  before  him  while  you  were  Governor 
and  were  not  threatened  with  removal,  and  that  you  imme¬ 
diately  bring  it  before  him  after  your  removal,  is  in  his 
judgment  sufficient  to  show  the  need  of  relieving  you  from 
office. 

Yours  very  truly, 

(Signed)  Wm.  Loeb,  Jr., 
Secretary  to  the  President. 

Hon.  H.  J.  Hagerman, 

Albuquerque,  N.  M.” 


“The  White  House. 

Washington. 

May  28,  1907. 
Sir: 

The  President  directs  me  to  send  you  herewith  copies  of 
letters  sent  to  him  by  Assistant  Attorney  General  Cooley 
and  the  Secretary  of  the  Interior  in  reference  to  your  last 
communication. 

Very  truly  yours, 

(Signed)  Wm.  Loeb,  Jr. 

Hon.  H.  J.  Hagerman, 

Albuquerque,  New  Mexico. 

Enclosures. 

(Copy  of  Enclosures.) 

Department  of  Justice, 

Washington, 

May  23,  1907. 

My  dear  Mr.  President: 

I  have  read  carefully  Mr.  Hagerman’s  letter  of  May 
1 5th,  which  I  return  herewith. 

The  criticism  of  my  report  appears  to  be  summarized  in 
the  last  paragraph  of  page  two  of  the  letter.  I  will  take 
this  paragraph  up,  sentence  by  sentence,  and  endeavor  to 
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show  what  seems  to  me  to  be  the  obvious  fallacies  of  Mr. 
Hagerman’s  position. 

The  paragraph  runs  as  follows:  ‘At  the  time  Mr. 
Hopewell  asked  for  the  deeds,  the  lands  described  therein 
had  been  for  years  in  the  possession  of  the  Pennsylvania 
Development  Company  and  its  assigns’.  This  fact  is  entirely 
immaterial,  for  a  mere  squatter  acquires  no  right  to  the  land 
he  occupies. 

‘Quantities  of  timber  had  been  cut  for  which  the  money 
previously  paid  was  inadequate  compensation.’  If  this  is 
so  the  Territory  had  ample  power  under  the  statutes  to 
proceed  either  civilly  or  criminally  to  remedy  the  wrong 
done. 

‘A  judgment  in  a  suit  by  the  Territory  against  the 
Company  to  recover  the  value  of  the  timber  would  have 
been,  to  say  the  least,  of  doubtful  efficacy.’  It  certainly 
would  have  been  more  efficacious,  in  my  judgment,  than  to 
have  deeded  all  the  lands  over  to  the  Pennsylvania  Develop¬ 
ment  Company. 

‘The  deeds  whether  in  the  Territorial  Land  Office  or  in 
the  possession  of  the  Company,  would  have  been  equally 
available  as  a  defense  to  any  such  suit.  Their  delivery  by 
me  in  no  way  strengthened  the  Company  if  the  transaction 
was  illegal.’  Mr.  Hagerman  seems  to  overlook  the  fact 
that  title  did  not  pass  to  the  Pennsylvania  Development 
Company  until  he  delivered  the  deeds.  Before  the  delivery 
the  Company,  even  assuming  that  the  contract  for  the  sale 
of  the  lands  was  not  tainted  with  illegality,  had  at  best 
only  an  equitable  right  to  enforce  the  delivery  of  the  deeds. 
If,  as  I  believe,  the  contract  was  illegal,  it  could  not  have 
been  enforced.  After  the  delivery  of  the  deeds  the  Com¬ 
pany  had  a  defeasible  title  to  the  lands.  If  it  had 
sold  to  an  innocent  purchaser  for  value,  such  innocent  pur¬ 
chaser’s  title  would  have  been  absolute  as  against  every  one, 
including  the  Territory,  and  the  Territory’s  remedy  would 
only  have  been  in  a  suit  for  damages  against  the  Pennsyl¬ 
vania  Development  Company. 

‘Everyone  dealing  with  a  public  official  is  conclusively 
presumed  to  know  the  scope  of  his  authority.’  The  rele¬ 
vancy  of  this  statement  of  law,  which  is  undoubtedly  true, 
I  fail  to  see. 

‘If  the  title  could  pass  at  all  in  this  case,  it  had,  as  a 
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matter  of  equity,  already  passed,  and  any  court  would  so 
hold.’  I  cannot  conceive  that  any  court  would  hold  that  a 
title  could  pass,  either  as  a  matter  of  equity,  or  as  a  matter 
of  law,  before  the  deed  to  the  property  had  been  delivered. 

‘If  the  whole  business  was,  as  you  assert,  unlawful  from 
its  inception,  the  delivery  of  the  deeds  would  have  no 
validating  effect.  Everything  possible  to  complete  and 
consummate  the  alleged  unlawful  contract  had  been  done 
before  I  came  into  office.  The  mere  surrender  of  the 
deeds  by  me  in  no  way  helped  the  Company,  or  impaired 
the  rights  of  the  Territory.  Unless  the  title  had  passed,  it 
could  not  pass  at  all,  and  my  action  was  of  no  importance 
except  as  it  enabled  me  to  get  for  the  Territory  something 
over  eleven  thousand  dollars  which  could  never  be  returned 
to  the  Company  except  by  legislative  authority,  and  which 
might  serve  as  an  indemnity  for  the  timber  cut  if  the  at¬ 
tempted  sale  were  void.’  What  I  have  said  in  reply  to  the 
other  clauses  of  this  paragraph,  sufficiently  shows  the  fal¬ 
lacy  of  Mr.  Hagermans’  reasoning.  The  title  to  the  land 
did  not  pass  and  could  not  pass  until  the  deeds  had  been 
delivered.  After  the  delivery  of  the  deeds  the  Pennsylva¬ 
nia  Development  Company  had  title  to  the  land,  good 
against  everyone  except  the  Territory  of  New  Mexico.  The 
Territory  of  New  Mexico,  in  order  to  divest  the  Pennsyl¬ 
vania  Development  Company  of  title  to  the  lands  must 
bring  suit  to  cancel  the  deeds  delivered  by  Governor 
Hagerman. 

T  hese  general  principles  of  law  I  have  laid  down  seem 
to  me  so  elementary  that  I  find  myself  wondering  whether 
I  have  not  misconceived  the  meaning  of  Governor  Hager- 
man’s  letter.  The  letter  seems  to  me  to  make  his  case 
worse  instead  of  better. 

Respectfully, 

(Signed)  Alvord  W.  Cooley, 

Assistant  Attorney  General. 

To  The  President, 

The  White  House.** 


55 


“Secretary’s  Office, 

Department  of  the  Interior. 

Washington,  D.  C. 

May  27,  1907. 
Sir: 

In  accordance  with  your  request,  I  beg  to  make  the  fol¬ 
lowing  report  regarding  the  land  matters  in  New  Mexico 
to  which  Mr.  Hagerman  refers  in  his  letter  to  you  of 
May  1  3  th. 

A  full  examination  of  the  records  of  this  Depart¬ 
ment  relating  to  the  disposition  of  lands  by  the  Territory 
of  New  Mexico,  shows  that  tracts  exceeding  1  60  acres  to 
any  one  person  or  corporation  have  been  sold  during  the 
last  five  years  to  the  Alamogordo  Lumber  Company,  Gross 
Kelly  &  Co.,  American  Lumber  Company,  S.  B.  Day, 
Pennsylvania  Development  Company,  and  T.  A.  Schom- 
berg. 

The  sales  were  made  by  the  Federal  and  Territorial 
officers  of  the  Territory.  These  officers  had  authority  to 
make  such  sales  only  in  conformity  with  the  act  of  Con¬ 
gress  making  the  grant  of  lands  to  the  Territory.  It  is  evi¬ 
dent  from  the  records  of  this  Department  that  the  transac¬ 
tions  with  each  one  of  the  above-named  companies  and 
persons  was  plainly  in  violation  of  the  said  act. 

The  Federal  officers  who  were  from  time  to  time  parties 
to  these  transactions  were,  Governor  M.  A.  Otero,  Gov¬ 
ernor  H.  J.  Hagerman,  Acting  Governor  J.  W.  Rey¬ 
nolds,  Solicitor  General  E.  L.  Bartlett,  Attorney  General 
Prichard,  Commissioner  of  Public  Lands  A.  A.  Keen, 
Surveyor  General  Quimby  Vance,  Surveyor  General  M.  O. 
Llewellyn,  G.  A.  Richardson,  Frank  Springer,  Charles  E. 
Meller,  and  George  W.  Knaebel,  of  the  Commission  of 
Irrigation.  These  officers,  either  individually  or  acting  as 
commissions  or  boards,  selected,  advertised,  sold,  and  con¬ 
veyed  the  lands  herein  mentioned. 

As  stated  in  Mr.  Hagerman’s  letter,  some  of  these  trans¬ 
actions  were  presented  to  the  Assistant  Attorney  General 
of  this  Department  the  early  part  of  this  year,  and  on 
February  20th  he  gave  a  written  opinion  to  the  Secretary 
in  which  he  held  as  follows: 

‘Upon  this  state  of  facts,  I  unhesitatingly  conclude  that 
it  was  the  deliberate  purpose  of  every  member  of  the  Board 
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of  Irrigation,  the  Public  Land  Board,  and  of  the  commis¬ 
sion  created  by  Section  8  of  the  Act  of  June  21,  1898, 
whose  connection  with  this  transaction  was,  as  shown  by 
the  report,  to  defeat  that  provision  of  Section  1 0  of  said 
Act  which  directed  that  ‘Not  more  than  one-quarter  sec¬ 
tion  of  land  shall  be  sold  to  any  one  person,  corporation,  or 
associations  of  persons’,  and,  inasmuch  as  this  limitation 
upon  the  right  of  sale  was  part  of  the  public  policy  of  the 
United  States  with  reference  to  the  ultimate  disposition  of 
said  lands,  and  as  they  were  still  the  property  of  the  United 
States  at  the  time  the  agreements  with  reference  to  their  dis¬ 
position  were  entered  into,  I  am  of  the  opinion,  upon  au¬ 
thority  of  the  decision  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  Hyde  v.  Shine  (199  U.  S.  62)  that 
said  agreements  and  the  subsequent  sale  of  the  lands  con¬ 
stituted  a  conspiracy  to  commit  an  offense  against  the  United 
States  or  to  defraud  the  United  States  within  the  meaning 
of  Section  5440  of  the  Revised  Statutes,  which  section 
reads  as  follows: 

‘  “If  two  or  more  persons  conspire  either  to  commit  any 
offense  against  the  United  States,  or  to  defraud  the  United 
States  in  any  manner,  or  for  any  purpose,  and  one  or 
more  of  such  parties  do  any  act  to  effect  the  object  of  the 
conspiracy,  all  the  parties  to  such  conspiracy  shall  be  liable 
to  a  penalty  of  not  less  than  one  thousand  dollars  and  not 
more  than  ten  thousand  dollars,  and  to  imprisonment  not 
more  than  two  years.” 

‘I  therefore  advise  you  upon  the  law  of  the  matter  that 
the  ‘Criminal  liability’  of  the  officers  mentioned  in  the 
report  is  such  as  would  warrant  this  Department  in  calling 
the  attention  of  the  Department  of  Justice  thereto  with  a 
view  of  the  prosecution  of  such  officers.’ 

The  Assistant  Attorney  General,  however,  as  expressed 
in  a  further  portion  of  his  letter,  stated  that  he  ‘failed  to 
find  anything  to  justify  the  conclusion  that  these  officers 
derived  or  intended  to  derive  personal  gain  from  the  trans¬ 
action  in  question,  or  that  they  were  not  acting  in  their 
official  capacity  as  they  conceived  to  be  for  the  best  inter¬ 
ests  of  the  Territory’.  His  opinion  in  that  particular  was 
influenced  by  what  had  been  said  to  him  by  Mr.  Hager- 
man,  who  was  then  Governor  and  had  been  in  Washing- 
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ton  at  that  time,  as  shown  by  the  following  paragraph  from 
the  same  opinion: 

‘It  should  further  be  stated  that,  upon  informal  confer¬ 
ence  with  the  present  Governor  of  the  Territory,  there  is 
reason  to  believe  that  the  transaction  in  question  was  thought 
to  be  for  the  best  interests  of  the  Territory  from  a  pecuniary 
standpoint,  and  that  public  sentiment  within  the  Territory 
will  be  with  the  officers  who  conceived  and  effectuated  the 
transaction,  notwithstanding  it  might  have  involved  a  breach 
of  one  of  the  conditions  of  the  act  making  the  grant.’ 

When  Mr.  Hagerman  was  here  a  few  weeks  ago,  at  the 
time  these  matters  were  under  special  consideration,  he  ex¬ 
pressed  the  same  opinion  to  Mr.  Woodruff,  the  present 
Assistant  Attorney  General,  and  to  me,  urging  further  that 
the  public  officials  did  not  derive  any  pecuniary  gain  from  the 
sales,  and  could  not  properly  be  charged  with  either  criminal 
intent  or  even  improper  motives.  The  opinion  he  then  ex¬ 
pressed  is  wholly  incompatible  with  the  statement  contained 
in  his  letter  to  you.  Mr.  Hagerman’s  acts  in  consummat¬ 
ing  one  of  these  sales  were  of  the  same  character  as  those  of 
other  officials  in  relation  to  the  other  sales. 

The  Assistant  Attorney  General  has  prepared  a  statement 
in  detail  regarding  each  of  the  various  transactions  herein 
referred  to  for  submission  to  the  Department  of  Justice.  I 
am  convinced  that  all  of  these  lands  were  disposed  of  con¬ 
trary  to  the  act  of  Congress,  that  the  various  public  officials 
in  the  Territory,  including  both  Governor  Otero  and  Gov¬ 
ernor  Hagerman,  must  have  been  fully  aware  of  the  ille¬ 
gality  of  the  sales,  and  should  be  held  responsible  for  their 
actions  in  connection  therewith,  despite  the  claim  made  by 
Mr.  Hagerman  that  they  were  of  pecuniary  benefit  to  the 
Territory. 

The  persons  still  in  office  are,  the  Secretary  of  State, 
J.  W.  Raynoids,  who  is  now  Acting  Governor,  and 
M.  O.  Llewellyn,  United  States  Surveyor  General,  each  of 
whom  has  been  called  upon  to  make  a  full  statement  of  his 
action  in  relation  to  these  sales. 

It  is  not  at  all  clear  that  a  charge  of  criminal  conspiracy 
should  be  made  against  the  various  persons  concerned,  but 
immediate  action  should  be  taken  to  recover  the  lands 
which  have  been  illegally  conveyed.  Should  the  Attor- 
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ney  General  determine  that  criminal  action  is  justified, 
there  should  be  no  delay  as  some  of  the  causes  of  action 
may  be  outlawed  under  the  statute  of  limitation  soon  after 
June  1st. 

Very  respectfully, 

(Signed)  James  Rudolph  Garfield, 

Secretary. 

The  President.” 

‘‘Roswell,  N.  M.,  July  19,  1907. 

To  the  President, 

Washington,  D.  C. 

Mr.  President: 

I  have  hitherto  refrained  from  acknowledging  the  re¬ 
ceipt  of  Mr.  Loeb’s  letter  of  May  23rd,  written  by  your 
direction  in  reply  to  mine  of  May  1  5th  to  you,  because  it 
contained  statements  which  I  believed  further  reflection  and 
investigation  by  you  would  impel  you  to  correct.  I  have 
also  been  very  loath  to  continue  this  correspondence,  both  be¬ 
cause  of  my  own  disinclination  to  keep  up  a  controversy 
with  the  President  of  the  United  States,  and  because  I  was 
urged  by  friends  of  yours,  who  were  also  my  friends,  to 
give  you  the  opportunity,  in  the  overwhelming  burden  of 
your  office,  to  consider  the  representations  which  I  have 
reason  to  believe  have  been  made  to  you  by  unprejudiced 
and  independent  persons  in  regard  to  the  harshness  and  in¬ 
justice  of  your  attitude  toward  me.  I  have  heard  nothing 
further  from  you,  however,  and  feel  now  compelled  in  justice 
to  myself  and  to  the  many  friends  who  wrote  you  concerning 
me  at  the  time  of  my  appointment,  to  answer  Mr.  Loeb’s  let¬ 
ter — as  it  is  quite  impossible  for  me  to  leave  the  record  as 
it  now  stands.  I  cannot  allow  the  files  in  this  case  to  re¬ 
main  open  with  the  statements  made  by  Mr.  Loeb  unan¬ 
swered  by  me. 

The  telegram  to  Mr.  Root,  which  I  have  seen  since  my 
last  letter  to  you,  and  which  called  forth  your  attack  upon 
my  father,  was  as  follows: 

‘Roswell,  New  Mexico,  Apl.  27,  1907. 
Plon.  Elihu  Root, 

Washington,  D.  C. 

Please  ask  President  to  delay  action  on  resignation  of 
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Governor  Hagerman  until  latter  has  had  time  to  answer 
charges  made  against  him,  which  are  well  known  to  be  un¬ 
founded,  and  made  by  party  free-booters  to  restore  them¬ 
selves  to  power.  President  has  been  shamefully  deceived, 
and  is  being  put  in  false  light  by  men  who  are  unworthy  of 
his  confidence. 

Last  week  Major  Llewellyn  was  in  Roswell,  and  stated 
to  several  reputable  men  that  he  knew  by  confidential  in¬ 
formation  from  Washington  six  weeks  before  that  President 
would  remove  Hagerman  and  appoint  Curry.  People  say 
if  that  is  true  President  must  have  decided  six  weeks  or 
more  before  Governor  Hagerman  was  ever  informed  there  were 
any  charges  against  him.  This  is  causing  impression  very  un¬ 
favorable  to  President.  He  owes  it  to  his  good  name,  to 
the  Republican  party  here  and  elsewhere,  to  truth,  to  jus¬ 
tice,  and  to  the  people  of  New  Mexico  to  sift  this  thing  to 
the  bottom  before  taking  final  action.  The  people  of  New 
Mexico  have  been  for  years  exploited,  robbed  and  mis¬ 
governed  by  the  same  men  who  now  ask  removal  of  Hager¬ 
man  for  doing  right,  and  for  no  other  reason. 
¥¥¥¥¥¥¥¥ 

I  send  this  to  you  because  impression  is  general  that  any 
communications  about  this  matter  never  reach  the  Presi¬ 
dent.  Necessary  this  gets  to  President  as  soon  as  possible. 

Respectfully, 

(Signed)  J.  J.  Hagerman.’ 

I  am  unable  to  see  how  this  telegram  justified  you  in 
saying  what  you  did  in  your  letter  of  May  1  st,  nor  why 
you  declare  through  Mr.  Loeb  that  it  was  the  least  that 
could  be  said  in  view  of  this  telegram.  As  to  that  part  of 
the  telegram  relating  to  the  statements  made  by  Major 
Llewellyn,  I  am  willing  myself  to  accept  full  responsi¬ 
bility  of  saying  that  he  did  make  such  statements.  You 
cannot  be  ignorant  of  the  fact  that  Major  Llewellyn  has 
assumed  to  be  your  spokesman  and  personal  representative 
in  New  Mexico,  and  you  certainly  know  that  as  yet  you  have 
never  publicly  rebuked  him  nor  repudiated  this  statement 
by  him.  Your  declaration  that  Major  Llewellyn’s  state¬ 
ment,  as  set  forth  in  the  telegram,  was  untrue,  would,  of 
course,  have  been  accepted  by  the  people  of  New  Mexico 
as  conclusive,  and  would  have  obviated  the  necessity  for 
any  reference  to  my  father.  I  am  not  aware  that  you  found 
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it  necessary  to  impugn  the  honesty  of  the  many  leading 
citizens  of  New  Mexico  who  sent  you  letters  and  telegrams, 
expressing  views  concerning  conditions  in  the  Territory  very 
similar  to  those  expressed  in  my  father’s  telegram.  You 
merely  intimate  that  their  communications  were  not  spon¬ 
taneous. 

Mr.  Loeb  says,  by  your  direction,  that  my  explanations 
explain  nothing,  do  not  aid  me  in  my  defense  and  leave  the 
statement  of  the  Assistant  Attorney  General  unaffected. 
You  furnish  me  with  a  copy  of  an  additional  report  made 
by  Mr.  Cooley  on  my  letter  of  May  1  5th,  although  I  have 
never  yet  been  furnished  with  a  copy  of  the  report  on  which 
you  removed  me.  This  last  report  of  Mr.  Cooley  demon¬ 
strates,  to  use  his  own  language,  that  he  has  ‘misconceived 
the  meaning  of  Governor  Hagerman’s  letter’,  and  that  he 
has  not  grasped  the  legal  propositions  involved.  It  does 
not  appear  that,  in  accordance  with  the  usual  custom  in 
such  cases,  Mr.  Cooley’s  report  was  submitted  to,  or  ap¬ 
proved  by  the  Attorney  General,  and  I  think  I  may,  there¬ 
fore,  doubt  that  such  approval  could  have  been  had. 
You,  however,  have  announced  your  intention  to  cause  the 
opinion  of  the  courts  to  be  taken,  and  I  am  informed  that 
an  investigation  with  that  end  in  view  is  now  in  progress  in 
New  Mexico.  I  am  content  that  you  should  learn  from  the 
courts  the  aualitv  and  legal  effect  of  mv  acts.  Pending  this 
investigation  and  a  decision  by  the  courts,  I  take  leave  to 
say  that  there  is  nothing,  as  far  as  I  am  informed,  in  the 
experience  of  Mr.  Cooley  as  a  lawyer  which  entitles  his 
unsupported  opinion  to  be  accepted  as  conclusive. 

A  single  sentence  from  this  last  report  is  characteristic  of 
the  whole,  and  is,  as  I  am  advised,  in  direct  conflict  with 
the  unanimous  voice  of  the  bench  and  bar  on  this  subiect. 
He  says.  ‘I  can  not  conceive  that  any  court  would  hold 
that  a  title  could  pass,  either  as  a  matter  of  equity,  or  as  a 
matter  of  law,  before  the  deed  to  the  property  had  been 
delivered*;  and  this  with  reference  to  a  transaction  involv¬ 
ing  the  purchase  of  lands,  where  ten  thousand  dollars  of  the 
consideration  had  been  paid  in  cash,  and  the  remainder,  a 
little  more  than  ten  thousand  dollars,  had  been  paid  by  a 
note,  and  the  deeds  had  been  executed  (but  as  he  claims 
not  delivered),  although  the  purchaser  had  been  for  years 
in  actual  possession  of  the  land. 
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Mr.  Loeb  says  that  you  find  in  my  letter  of  May  1  5th 
an  additional  reason  for  my  removal  from  office,  in  that  I 
failed  to  call  to  your  attention  the  Schomberg  matter  be¬ 
fore  I  was  removed.  In  this,  as  in  all  other  important  par¬ 
ticulars,  you  misapprehend  my  position.  I  have  been  ad¬ 
vised  by  competent  counsel  that  Mr.  Assistant  Attorney 
General  Campbell’s  conclusion  that  the  Schomberg  trans¬ 
action  amounted  to  a  conspiracy  to  commit  an  offense 
against  or  to  defraud  the  United  States  is  debatable.  His 
opinion  shows  that  when  he  talked  to  me  informally  about 
the  matter,  I  believed  the  transaction  was  one  beneficial  to 
the  Territory,  even  if  there  had  been  a  technical  violation 
of  the  law,  and  expressed  the  opinion  that  the  officials  in 
question  had  acted  from  no  improper  motive  and  had  de¬ 
rived  no  personal  benefit.  I  called  the  Schomberg  matter 
to  your  attention  in  my  letter  of  May  1  5th,  not  for  the  pur¬ 
pose,  as  you  assume,  of  asking  for  the  removal  of  Mr.  Ray- 
r.olds  and  Surveyor  General  Llewellyn,  but  for  the  pur¬ 
pose  of  sharply  emphasizing  the  fact  that  you  removed  me 
upon  the  report  of  Mr.  Cooley,  while  no  attention  was  ap¬ 
parently  given  to  the  opinion  of  Mr.  Assistant  Attorney 
General  Campbell,  who  has  had  long  years  of  successful 
experience  in  conducting  the  legal  affairs  of  the  Department 
of  the  Interior,  and  is  a  man  whose  attainments  entitle  his 
conclusions  to  respectful  consideration.  You  seem  to  think 
that  I  should  have  called  this  opinion  of  Assistant  Attorney 
General  Campbell  to  your  personal  attention,  but  I  was  not 
aware  of  its  existence  until  after  you  had  asked  me  for  my 
resignation,  when  I  found  it  on  file  in  the  Department  of 
Interior.  You  are  evidently  convinced  that  I  was  actuated 
by  a  feeling  of  pique  and  resentment  in  calling  the  Schom- 
berg  matter  to  your  attention,  and  believe  that  I  remained 
silent  about  it  up  to  the  time  that  you  removed  me,  with  the 
desire  to  shield  these  other  men.  It  is  a  fact  which  will  be 
demonstrated  by  the  records  of  the  Department  of  the  In¬ 
terior,  that,  from  the  time  I  took  office  as  Governor  until 
my  removal,  I  was  constantly  engaged  in  calling  these  mat¬ 
ters  to  the  attention  of  the  Department  of  the  Interior,  with 
a  view  of  having  them  adjusted  upon  a  basis  which  would 
be  fair  to  everybody,  that  I  invoked  the  aid  and  assistance 
of  the  Department  in  the  investigation  of  every  one  of  these 
land  transactions,  and  caused  the  fullest  information  pos- 
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sible  to  be  given  to  the  Department,  to  the  end  that  such 
action  might  be  taken  as  the  situation  demanded,  and  that 
this  was  a  complete  reversal  of  the  policy  of  the  previous 
administration,  as  Mr.  Keen  as  land  commissioner,  up  to 
the  time  that  I  became  Governor,  had  not  only  withheld 
from  the  Department  all  information  with  reference  to  these 
transactions,  but  had  actually,  in  official  communications 
to  representatives  of  the  Department,  indicated  his  belief 
that  they  were  matters  with  which  the  Federal  Govern¬ 
ment  had  no  concern. 

I  am  unable  to  understand  why  your  attention  was  not 
called  to  the  Schomberg  transaction  at  the  same  time  and  by 
the  same  person  who  directed  your  attention  to  the  Penn¬ 
sylvania  Development  Company  transaction  in  September, 
1906.  I  venture  to  suggest  that  if  you  cause  an  investiga¬ 
tion  to  be  made,  the  fact  will  be  developed  that  the  United 
States  Attorney  for  New  Mexico  had  full  knowledge  of 
the  Schomberg  transaction  prior  to  September,  1 906,  and 
that  Mr.  Cooley  had  in  his  possession  the  opinion  of  Mr. 
Assistant  Attorney  General  Campbell  at  or  prior  to  the 
time  he  made  his  report  to  you  on  the  Pennsylvania  De¬ 
velopment  Company  transaction,  which  bears  date  April 

12,  1907. 

I  had  at  the  time  of  my  appointment  the  fullest  assur¬ 
ance  from  you  that  I  should,  as  Governor,  have  your 
hearty  co-operation  and  support'  in  bringing  about  reforms 
in  the  administration  of  public  affairs,  the  necessity  for  which 
was  apparent.  In  March,  1906,  I  wrote  the  Secretary 
of  the  Interior  a  letter,  in  which  I  fully  outlined  the  policy 
I  intended  to  pursue,  and  stated  that  I  intended  to  ask  for 
the  resignation  of  Mr.  Bursum,  the  Superintendent  of  the 
Penitentiary,  Mr.  Prichard,  Attorney  General,  and  one 
other  official,  and  also  stated  that  Secretary  Raynolds  was 
not  co-operating  with  me  in  my  efforts  to  secure  good  gov¬ 
ernment  for  the  Territory.  This  letter  was  shown  you  and 
read  by  you  carefully;  whereupon  you  sent  me  the  follow¬ 
ing  telegram: 

‘The  White  House, 

Washington,  D.  C.,  3/13. 

Hon.  H.  J.  Hagerman, 

Governor  of  New  Mexico. 

Secretary  Hitchcock  has  shown  me  your  letter  of  March 
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eighth.  I  entirely  approve  of  your  course.  I  shall  give 
you  an  entirely  free  hand  in  the  Territory  because  I  hold 
you  to  an  absolute  responsibility  for  conduct  of  affairs. 
Remove  whenever  you  deem  wise  the  three  men  whom  you 
report  as  unsatisfactory  and  improper  government  officials, 
and  any  others  whom  you  may  thus  find  to  be  unsatisfactory 
and  improper.  If  any  of  my  appointees  hamper  you  let  me 
know  at  once  and  1  will  remove  them.  You  are  welcome 
to  show  this  telegram  to  any  person  you  desire. 

(Signed)  Theodore  Roosevelt.’ 

While  it  is  true,  as  said  by  Mr.  Loeb,  that  I  did  not 
ask  for  the  removal  of  Secretary  Raynolds  or  Surveyor 
General  Llewellyn  on  account  of  the  Schomberg  transac¬ 
tion,  it  is  also  true  that,  acting  upon  the  suggestion  of  this 
telegram,  I,  upon  two  occasions  in  personal  interviews  with 
you,  told  you  that  Secretary  Raynolds  was  very  seriously 
hampering  me  and  interfering  with  the  success  of  my  ad¬ 
ministration,  but,  so  far  as  I  know,  no  action  of  any  kind 
was  ever  taken  by  you  in  regard  to  the  matter. 

I  did  not  at  any  time  depart  from  my  policy  outlined  in 
my  letter  to  Mr.  Hitchcock  and  in  my  interview  with  you 
and  with  him.  I  could  not  believe  that  you  desired  any 
departure  from  that  policy  by  me,  although  I  was  con¬ 
scious  that  both  my  purposes  and  my  methods  were  almost 
continuously  misrepresented  to  you  by  Major  Llewellyn, 
Delegate  Andrews,  and  perhaps  others  unknown  to  me. 
Every  suggestion  made  to  me  by  yourself  or  by  the  Secre¬ 
tary  of  the  Interior  received  at  my  hands  the  most  careful 
consideration,  and  was  followed  to  the  letter  whenever  pos¬ 
sible. 

In  your  letter  of  May  1st  to  me  you  said:  ‘Further¬ 
more,  I  believe  you  have  done  certain  excellent  things  while 
you  were  Governor,  and,  of  course,  I  will  permit  nothing 
good  that  you  have  done  to  be  undone.*  I  believe  that  a 
large  majority  of  the  people  of  New  Mexico  agree  that  one 
of  the  best  things  accomplished  while  I  was  Governor  was 
to  place  the  administration  of  the  Territorial  Penitentiary 
on  a  business  basis  and  free  it  entirely  from  politics  and 
political  influences.  The  men  placed  in  charge  of  the 
institution  by  me  were  highly  recommended  by  Major  Mc- 
Claughrey,  warden  of  the  United  States  penitentiary  at  Ft. 
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Leavenworth,  and  were  men  who  had  long  training  in  prison 
management.  They  proved  their  capacity,  and  in  the  face 
of  great  difficulties  succeeded  in  placing  the  institution  on 
an  efficient  basis.  Notwithstanding  this  they  have  been  re¬ 
moved  by  Acting  Governor  Raynolds,  and  one  of  the  men 
previously  in  charge  has  been  replaced  in  his  position.  The 
method  used  in  the  attempt  to  discredit  the  superintendent 
appointed  by  me  is  a  disgrace  to  the  Territory  and  a  tra¬ 
vesty  on  Republican  institutions;  the  charges  against  him 
were  entirely  unfounded.  The  Attorney  General,  rein¬ 
stated  by  Mr.  Raynolds,  who  carried  on  the  so-called  in¬ 
vestigation,  is  one  whose  removal  by  me  you  approved.  I 
believe  it  to  be  the  absolute  conviction  of  all  supporters  of 
good  government  in  New  Mexico  that  this  action  on  the 
part  of  the  Acting  Governor  was  taken  from  political  mo¬ 
tives  alone,  and  for  the  purpose  of  re-establishing  the  old 
machine  before  the  arrival  of  Captain  Curry. 

At  least  four  newspapers  in  the  Territory  controlled  by 
Mr.  Bursum,  whose  removal  by  me  as  Superintendent  of 
the  Penitentiary  you  also  approved,  from  the  time  of  my 
removal  persistently  asserted  that  I  was  removed  because 
of  my  refusal  to  be  subservient  to  Mr.  Bursum  and  his 
political  machine,  and  that  the  Pennsylvania  Development  Co. 
transaction  was  merely  a  convenient  pretext.  Acting  Gov¬ 
ernor  Raynolds  immediately  appointed  Mr.  W.  S.  Hope- 
well,  to  whom  I  had  surrendered  the  Pennsylvania  De¬ 
velopment  Company  deeds,  one  of  three  commissioners  to 
supervise  the  construction  of  important  public  buildings  at 
Santa  Fe.  I  also  believe  it  to  be  the  absolute  conviction  of 
all  supporters  of  good  government  in  the  Territory  that 
this  action  on  the  part  of  Mr.  Raynolds  was  not  actuated 
by  a  ‘desire  to  secure  the  aid  of  certain  Democratic  politi¬ 
cians,’  but  wholly  by  a  desire  to  lend  plausibility  to  the 
claims  made  by  Mr.  Bursum’s  newspapers.  While  it  is 
probably  true  that  these  matters  have  not  been  reported  to 
you  by  the  men  who  so  continuously  brought  to  your  atten¬ 
tion  my  alleged  shortcomings,  it  is  a  fact  that  these  acts, 
taken  in  connection  with  the  entire  policy  of  Acting  Gov¬ 
ernor  Raynolds,  have  so  far  undone  whatever  good  I  may 
have  accomplished,  that  the  supporters  of  good  government 
and  reform  in  New  Mexico  are  discouraged  and  disheart¬ 
ened  to  a  degree  that  will  seriously  embarrass  Governor 
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Curry  in  any  effort  he  may  desire  to  make  to  reorganize 
them. 

When  I  accepted  at  your  hands  the  appointment  as  Gov¬ 
ernor  of  New  Mexico,  I  entered  upon  the  discharge  of  my 
duties  with  the  firm  determination  to  rescue  the  Republican 
party  in  the  Territory  from  the  hands  of  men  who  had  for 
years  exploited  it  for  purely  selfish  ends.  Long  continu¬ 
ance  in  power  had  attracted  to  the  party  not  only  those  Re¬ 
publicans  who  look  upon  party  organization  as  a  mere  in¬ 
strument  for  selfish  aggrandizement,  but  the  corrupt  ele¬ 
ment  of  the  Democratic  party  as  well,  and  the  party  ma¬ 
chine  was  in  the  control  of  notorious  corruptionists,  some  of 
whom  had  recently  become  residents  of  the  Territory.  My 
great  desire  as  Governor  was  to  enforce  in  New  Mexico 
your  governmental  policies  in  which  I  had  always  been  a 
firm  believer.  I  relied  implicitly  upon  your  support  in  my 
efforts.  If  I  had  permitted  myself  to  doubt  for  one  moment 
your  hearty  sympathy,  I  should  never  have  undertaken  the 
task.  I  fully  realized  the  character  of  the  men  with  whom 
I  had  to  deal,  and  the  nature  of  the  fight  they  would  cer¬ 
tainly  make  to  maintain  their  control  of  the  party  machine. 
The  fight  was  long  and  bitter  and  absolutely  successful. 
Looking  back  upon  it,  I  am  not  conscious  of  having  done 
anything  which  calls  for  apology  or  excuse  by  me.  At  the 
very  moment  when  the  victory  for  good  government  and 
decent  administration  was  won,  when  one  word  of  approval 
from  you  would  have  routed  completely  the  forces  of  graft 
and  would  have  put  upon  a  solid  and  permanent  basis  the 
movement  for  good  government,  you  demanded  my  resigna¬ 
tion,  and  thereby  demoralized  and  disorganized  the  whole 
movement,  not  because  of  my  personality,  but  because  in 
the  minds  of  the  people  of  the  Territory  of  all  classes  the 
impression  prevails  that  the  grafters  have  succeeded  in  se¬ 
curing  my  removal  because  I  was  trying  to  carry  forward 
the  reform  movement  and  to  prevent  maladministration  of 
public  affairs. 

The  feeling  of  humiliation  and  chagrin  to  which  I  have 
been  subjected,  great  as  it  has  been,  and  is,  is  nothing  when 
considered  in  connection  with  that  of  thousands  of  good 
citizens  of  the  Territory  who  believe  that,  unknowingly,  as 
they  hope,  you  have  lent  yourself  and  the  power  of  your 
great  office  to  a  coterie  of  public  plunderers  who  have  de- 
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fied  the  decent  sentiment  of  the  Territory  for  almost  a  gen¬ 
eration,  and  have  thereby  minimized,  if  you  have  not  utterly 
destroyed,  a  growing  public  sentiment  in  the  Territory  in 
favor  of  an  honest  administration  of  public  affairs.  The 
people  to  whom  I  refer,  although  not  office  holders  or  seek¬ 
ers,  and  not  always  active  in  attending  primaries,  are  the 
people  upon  whom  Governor  Curry  must  depend  to  make 
it  possible  for  him  to  prevent  ‘crooked  methods  *  *  * 
in  the  New  Mexican  government’. 

I  deem  it  due  to  myself  to  say  that  it  was  not  my  inten¬ 
tion  to  make  public  your  letters  of  April  29th  and  May  1  st 
to  me,  or  my  reply  of  May  1  5th  to  yours  of  May  1  st,  until 
I  learned  through  a  telegram  from  Albuquerque  on  May 
30th  that  the  Albuquerque  Evening  Citizen,  a  newspaper 
bitterly  hostile  to  me,  had  published  the  full  text  of  your 
letter  to  me  of  May  I  st,  coupled  with  the  charge  that  I  had 
suppressed  and  withheld  this  letter  from  the  public  because 
I  could  not  answer  its  statements.  Upon  investigation  by 
thoroughly  reliable  friends  at  Albuquerque,  it  was  ascer¬ 
tained  that  the  Citizen  had  obtained  a  copy  of  this  letter 
through  the  United  States  Attorney’s  office,  and  I  there¬ 
upon  authorized  the  publication  in  the  Albuquerque  Morn¬ 
ing  Journal  of  all  three  of  the  letters  at  the  same  time. 

In  the  opinion  of  many  of  the  best  men  of  New  Mexico 
public  affairs  in  the  Territory  have  reached  such  a  crisis 
that  its  material  prosperity  is  seriously  threatened,  and 
therefore,  at  some  sacrifice  of  personal  inclination  and  pride, 
I  appeal  to  you  to  leave  out  of  consideration  my  personality 
and  any  mistakes  you  may  think  I  have  made,  and  to  give 
grave  and  careful  consideration  to  political  conditions  in 
New  Mexico  from  the  standpoint  of  those  people  who  have 
loyally  supported  me  in  my  efforts  for  the  realization  of  their 
(and  my  own)  ideals  of  good  government.  As  a  Repub¬ 
lican,  I  cannot  but  feel  that  the  future  of  my  party  in  what 
is  to  be  a  great  state  of  this  Union  is  at  stake,  and  that  I 
would  fail  of  party  loyalty,  as  well  as  in  the  duties  of  good 
citizenship,  unless  I  did  everything  possible  to  impress  upon 
you  these  conditions. 

I  have  the  honor  to  be 

Your  obedient  servant, 

(Signed)  H.  J.  Hagerman.” 
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“The  White  House, 

Washington. 

Oyster  Bay,  N.  Y., 

July  23,  1907. 
Sir: 

Your  letter  of  the  19th  has  been  received  and  will  be 
laid  before  the  President. 

Very  truly  yours, 

(Signed)  Wm.  Loeb,  Jr., 

Secretary  to  the  President. 

Hon.  H.  J.  Hagerman, 

Roswell,  N.  M.” 

This  was  the  end  of  the  correspondence. 

In  regard  to  the  telegram  from  my  father  to  Mr.  Root, 
which  seemed  so  to  excite  the  President’s  displeasure,  and 
“in  view  of  which,”  according  to  his  own  statement,  “what 
he  said  about”  my  father  “was  the  least  that  could  be  said,” 
I  will  state  that  it  was  notorious  in  Roswell  that  Major 
Llewellyn  had  made  the  statements  attributed  to  him  by 
my  father.  I,  however,  include,  as  corroborative  of  this 
statement  a  copy  of  an  affidavit,  the  original  of  which  is  in 
my  possession: 

“Territory  of  New  Mexico, 

County  of  Chaves,  ss. 

J.  F.  Hinkle  being  duly  sworn  on  oath  states  that  on  the 
20th  day  of  April,  1907,  on  Main  Street  of  Roswell  near 
the  Grand  Central  Hotel,  affiant  met  Major  W.  H.  H. 
Llewellyn  and  remarked,  ‘Well,  Major,  you  fellows  have 
succeeded  in  getting  Hagerman  out.’  To  which  he  replied, 
*1  did  not  have  anything  to  do  with  it,  but  I  knew  Curry 
would  be  appointed  Governor  six  weeks  ago,  but  I  was 
bound  in  confidence  not  to  mention  it  until  after  the  ap¬ 
pointment  was  made.’ 

(Signed)  J.  F.  Hinkle. 

Subscribed  and  sworn  to  before  me  this  30th  day  of 
May,  1907. 

(Signed)  Myrtie  Aldridge, 

(Notarial  Seal)  Notary  Public.” 
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Moreover,  no  further  corroboration  of  the  fact  stated  by 
Major  Llewellyn,  that  my  removal  had  been  decided  upon 
six  weeks  before  I  was  called  to  Washington,  is  needed 
than  that  of  Governor  Curry  himself.  On  August  6, 
1907,  a  banquet  was  given  to  Mr.  Curry  at  Roswell,  at 
which  I  was  present.  At  this  banquet  he  stated  in  a  speech 
that  the  position  of  Governor  of  New  Mexico  had  been 
tendered  him  in  February  (1907)  while  he  was  still  in  the 
Philippines.  There  has,  as  far  as  I  know,  been  no  inclina¬ 
tion  on  Mr.  Curry’s  part  to  deny  that  he  received  a  definite 
offer  of  the  position  in  February,  1907. 

I  believe  that  I  have  established  beyond  a  reasonable 
doubt  that  my  removal  was  decided  upon  before  the  ad¬ 
journment  of  the  Legislature  and  before  the  date  of  the 
telegram  from  Mr.  Garfield  to  Mr.  Barnes,  and  that  the 
hearing  I  had  before  President  Roosevelt  was,  to  say  the 
least,  a  mere  formality.  The  events  subsequent  to  my  re¬ 
moval  will,  I  think,  bear  me  out  in  the  assertion,  if  further 
proof  were  necessary,  that  the  Pennsylvania  Development 
Company  charges  were  trumped  up  for  the  purpose  of  get¬ 
ting  rid  of  me,  and  that  that  transaction  was  used  merely  as 
“a  convenient  pretext  for  my  removal”. 

These  events  briefly  were  as  follows:  Mr.  Raynolds 
took  office,  as  Acting  Governor,  on  May  3rd.  He  removed 
Superintendent  Trelford,  Attorney  General  Reid  and  some 
others.  He  himself  resigned,  under  pressure,  soon  after 
Mr.  Curry’s  inauguration,  in  August. 

Mr.  E.  P.  Holcombe,  an  agent  of  the  Interior  Depart¬ 
ment,  was  already  in  the  Territory.  Messrs  Ormsby  Mc- 
Harg  and  Peyton  Gordon,  Special  Assistants  to  the  Attor¬ 
ney  General  of  the  United  States,  were  sent  to  the  Terri¬ 
tory  to  co-operate  with  Mr.  Holcombe  in  a  thorough  investi¬ 
gation  of  public  land  and  other  matters  in  New  Mexico. 
I  am  personally  unacquainted  with  any  of  these  gentlemen 
except  Mr.  Holcombe.  I  do  not  know  what  was  the 
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scope  of  their  authority.  It  was,  however,  generally  un¬ 
derstood  that  Mr.  McHarg  had  very  full  powers. 

The  advent  of  these  gentlemen  at  first  caused  gratification 
to  the  machine  men.  It  was  believed — and  undoubtedly 
there  was  considerable  foundation  for  such  belief — that  the 
real  object  of  their  mission  was  to  find  incriminating  evi¬ 
dence  against  me,  or  my  relatives  and  friends,  to  be  used  in 
an  attempt  to  prove  the  truth  of  the  President’s  charges, 
and  to  justify  his  conduct.  But  whatever  the  truth  may  be 
as  to  this,  it  is  apparent  that  they  believed  it  incumbent 
upon  them  to  go  into  the  situation  generally. 

In  August  and  September,  1907,  Messrs  McHarg  and 
Gordon  brought  suit  against  the  American  Lumber  Com¬ 
pany,  Clark  M.  Carr,  Gross  Kelly  &  Company,  the  Penn¬ 
sylvania  Development  Company,  Schomberg,  and  others, 
for  the  recovery  of  lands  and  timber  sold  by  the  Territory 
previous  to  my  administration.  A  good  deal  of  agitation 
was  caused  by  this  action  on  their  part,  and  the  “agents” 
began  to  be  very  unpopular.  It  was,  of  course,  the  logical 
outcome  of  the  attack  on  me,  and  of  the  attitude  the  Presi¬ 
dent  had  been  led  to  take  in  the  Pennsylvania  Develop¬ 
ment  Company  affair.  However,  when  the  members  of  the 
organization  began  to  feel  the  inevitable  consequences  of 
their  own  ill-advised  action,  they  immediately  changed 
front.  The  land  transactions,  my  remote  connection  with 
one  of  which  had  been  for  months  heralded  by  the  ma¬ 
chine  press  as  the  worst  kind  of  crime,  were  now,  accord¬ 
ing  to  them,  as  chaste  as  ice  and  as  pure  as  snow,  and  the 
President’s  emissaries  were  fast  becoming  “spies”,  “inquisi¬ 
tors”,  and  “ignorant  youths  from  Washington”.  It  was 
not  long  before  they  were  accused  by  some  of  Mr.  Bur- 
sum’s  papers  of  being  “friends  of  the  late  fake  reform  ex- 
Governor”.  Land  matters  alone  were  not  responsible  for 
this  stampede  on  the  part  of  my  enemies.  It  appeared  that 
the  gentlemen  from  Washington  were  not  satisfied  with 
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some  of  the  District  Courts  in  the  Territory.  Alarming 
rumors  as  to  the  removal  of  certain  Judges  and  Clerks  were 
soon  followed  by  the  actual  removal  under  serious  charges 
of  one  of  those  Clerks  and  his  replacement  by  a  good  man 
from  Washington.  It  was  stated  that  the  past  financial  and 
other  affairs  of  the  Penitentiary  were  being  probed  more 
diligently  than  ever  before;  that  the  real  truth  and  actual 
inner  history  of  all  the  old  land  transactions  was  being 
sought  out.  This  involved,  it  was  said,  investigations  of 
transactions  in  which  certain  members  of  Congress,  finan¬ 
ciers,  and  men  prominent  in  the  Quay  machine  of  Penn¬ 
sylvania  were  involved,  and  it  was  known  that  one  of  the 
investigators,  at  least,  had  traveled  from  Pittsburg  to  Los 
Angeles  in  search  of  facts.  The  past  records  of  the  men 
who  were  most  prominent  in  local  affairs  and  who  had  much 
to  do  with  present  •  conditions,  were  being  ruthlessly  investi¬ 
gated,  and,  it  was  said,  reports  were  sent  to  Washington  on 
some  of  these  names,  showing  them  up  in  a  way  much  less 
flattering  to  them  than  anything  I  had  ever  written  about 
them. 

No  indictments  were  found  against  anyone  for  connec¬ 
tion  with  former  Territorial  land  sales,  but  through  the  ef¬ 
forts  of  Mr.  McHarg  nineteen  persons  were  indicted  on  ac¬ 
count  of  alleged  fraudulent  coal  land  entries  in  the  north¬ 
western  part  of  the  Territory.  Those  indicted  included 
Mr.  Chas.  A.  Speiss,  ex-President  of  the  Territorial  Coun¬ 
cil,  and  Mr.  Cleveland  A.  Dodge  of  New  York,  a  personal 
friend  of  the  President. 

Whatever  of  truth  there  was  in  the  rumors  going  about 
the  Territory,  and  however  wise  or  unwise  the  agents  were 
in  their  perhaps  overzealous  activity,  it  is  certain  that,  be¬ 
fore  the  inauguration  of  Governor  Curry,  many  of  my  old 
political  enemies  were  “on  the  run”;  in  very  much  of  a 
funk,  in  fact,  and  at  daggers  drawn  with  the  agents. 

It  was  quite  apparent  that  something  had  to  be  done  to 
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save  the  situation,  which  was  fast  getting  beyond  control 
both  in  Washington  and  New  Mexico.  The  scent  was  too 
hot,  the  pace  set  by  the  dogs  too  swift;  they  had  to  be 
called  off. 

Mr.  Holcombe  had  made  two  or  three  visits  to  Wash¬ 
ington  before  Governor  Curry’s  inauguration,  and  had  re¬ 
turned,  apparently  with  renewed  vigor  and  sustained 
powers. 

Secretary  Garfield  came  to  Santa  Fe  at  about  the  time 
of  Governor  Curry’s  inauguration.  Frank  Hitchcock,  now 
Chairman  of  the  Republican  National  Committee,  was 
there  at  the  inauguration.  Solicitor  General  Hoyt  came 
later.  It  was  apparent  that  a  great  deal  of  diplomacy  was 
necessary  to  fix  things  up,  and  also  that  there  was  some  dif¬ 
ference  of  opinion  in  high  places  in  Washington  as  to  how 
far  the  squelching  process  should  be  applied. 

Mr.  Curry  was  inaugurated  on  August  9th.  In  inter¬ 
views  prior  to  that  event  he  stated  that  he  was  here  to  act  as 
the  President’s  agent.  “In  my  administration  of  affairs  in 
New  Mexico’’,  he  is  reported  to  have  said  in  Roswell  on 
August  6th,  ‘I  expect  to  carry  out  the  wishes  of  the  Presi¬ 
dent  to  the  letter.” 

It  was  stated  that  Gov.  Curry  intended  to  appoint  Judge 
A.  B.  Fall  as  his  Attorney  General,  in  place  of  Prichard, 
who  had  been  reinstated  by  Raynolds.  Judge  Fall  and 
W.  A.  Hawkins  had  formerly  been  connected  with  the 
Alamogordo  Lumber  Company.  Fall  delivered  an  address 
of  welcome  at  Gov.  Curry’s  inauguration,  in  which  he  said 
in  the  course  of  an  eulogy  on  New  Mexico  and  its  citizens: 


“Civilization!  The  greatest  civilizers  the  world  has 
ever  known  were  the  men  who  penetrated  the  utmost  re¬ 
cesses  of  the  world,  the  conquistadores  of  Spain,  and,  al- 
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though  they  were  soldiers,  they  carried  the  sword  in  one 
hand  and  the  cross  in  the  other.  (Applause) 

Tell  me  that  these  people,  the  descendants  of  these  peo¬ 
ple,  are  grafters,  and  that  we  need  a  dozen  special  agents  of 
the  United  States  Government  here  to  investigate  these  peo¬ 
ple.  (Applause  and  laughter) 

Tell  me  that  these  people  won’t  rise  in  their  might  and 
do  to  the  grafters  and  bribe  takers  in  New  Mexico  what  their 
forefathers  did  to  the  Indians,  when  they  settled  the 
country. 

I  tell  you  that  there  is  less  graft,  less  corruption  in  the 
Territory  of  New  Mexico,  than  in  any  state  or  territory  in 
the  United  States. 

The  natural  resources  of  New  Mexico  which  will  be 
developed  in  the  next  five  years  will  class  New  Mexico 
commercially  and  industrially  as  the  Pennsylvania  of  the 
Southwest.  We  will  be  making  the  steel,  making  the  iron, 
furnishing  the  coal,  for  Mexico  and  for  the  entire  southwest¬ 
ern  country,  and  still  they  would  have  you  believe  that  men 
like  W.  A.  Hawkins,  for  instance,  who  has  devoted  his 
life  work  to  building  up  New  Mexico,  establishing  rail¬ 
roads,  saw  mills,  and  all  kinds  of  industries,  is  a  thief. 
They  would  have  you  believe  that  a  man  like  W.  H.  An¬ 
drews,  who  can  build  you  a  road  from  Santa  Fe  to  a  con¬ 
nection  with  one  of  the  greatest  systems  of  the  world,  and 
can  assist  in  developing  your  mines  and  your  industries, 
must  have  a  guardian  sent  from  Washington,  a  special  agent 
of  the  Interior  Department!  Fellow  citizens,  Theodore 
Roosevelt  knows  better,  and  he  has  sent  George  Curry  to 
New  Mexico,  and  the  other  fellows  will  go  pretty  quick!*" 
(Applause  and  laughter) 

This  naturally  greatly  displeased  Mr.  McHarg  and  his 
colleagues.  In  spite  of  their  displeasure,  however.  Judge 
Fall  was  appointed  Attorney  General.  It  is  worthy  of 
repetition  that  Frank  Hitchcock,  then  on  a  political  mission 
through  the  Southwest,  was  present  when  the  speech  was 
made,  and  that  Secretary  Garfield  arrived  in  Santa  Fe  two 
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days  later.  Nevertheless  Fall  was  appointed.  He  re¬ 
mained  in  office  long  enough  to  appear  against  the  Federal 
Government  in  a  preliminary  hearing  (the  only  one  that  has 
ever  been  had  to  date)  on  an  injunction  in  some  of  the  tim¬ 
ber  suits,  and  to  appear,  supposedly  in  behalf  of  the  Terri¬ 
tory,  at  the  hearing  before  Judge  Parker  at  Silver  City 
when  Mr.  Bursum’s  accounts  were  “adjusted”,  and  when 
the  Judge  found  on  the  report  of  a  referee  (who  was  Mr. 
Bursum’s  close  personal  and  political  friend)  that  the  Ter¬ 
ritory  was  in  debt  to  Mr.  Bursum  in  the  sum  of  $4333.36. 
In  the  report  of  the  proceedings  at  this  hearing  the  news¬ 
papers  of  September  21st  said,  “The  Territory  did  not 
make  any  contest  on  the  report  of  the  referee.  There  was 
an  examination  of  the  report,  a  few  questions  asked,  and 
the  report  approved.” 

Soon  after  this  hearing.  Judge  Fall  resigned,  and  was 
succeeded  by  Mr.  Hervey,  the  junior  law  partner  of  Cap¬ 
tain  Reid  who  had  been  Attorney  General  under  me  and 
who  was  so  severely  criticised  by  the  President  and  Mr. 
Cooley. 

Matters  were  brought  to  a  head  in  October.  It  is  neces¬ 
sary  to  state  that  when  I  received  the  money  on  behalf  of 
the  Territory  in  payment  of  the  Pennsylvania  Development 
Company  note,  I  placed  it  in  the  First  National  Bank  at 
Santa  Fe  to  the  credit  of  A.  A.  Keen,  Territorial  Commis¬ 
sioner  of  Public  Lands.  It  subsequently  appeared  that 
Mr.  Keen,  although  he  had  accepted  principal  and  interest 
in  the  same  transaction  for  years,  refused  to  receive  this 
money  and  distribute  it  among  the  various  educational  insti¬ 
tutions  to  which  it  belonged.  When  Mr.  Ervien,  the  newly 
appointed  Commissioner  of  Public  Lands,  took  office  in 
February,  1907,  he  received  no  accounting  of  the  money 
from  Mr.  Keen.  The  money  remained  undistributed  until 
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October,  1907,  when  it  was  distributed  by  Mr.  Ervien  in 
accordance  with  the  following  written  directions  of  Mr. 
McHarg : 


“Department  of  Justice. 

Office  of 

Special  Assistant  to  the  Attorney  General. 

Santa  Fe,  N.  M. 

October  7,  1907, 

Mr.  R.  P.  Ervien, 

Commissioner  of  Public  Lands, 

Santa  Fe,  N.  M. 


Sir: 

My  attention  has  been  called  to  the  fact  that  the  Penn¬ 
sylvania  Development  Company  made  a  payment  of  some 
$10,000  to  your  predecessor  in  office,  same  being  the  last 
payment  upon  lands  which  said  company  attempted  to  pur¬ 
chase  from  the  Territory  of  New  Mexico.  I  understand 
that  this  money  has  not  been  distributed  to  the  territorial  in¬ 
stitutions  entitled  to  receive  the  same,  and  I  have  to  advise 
you  that  unless  steps  are  taken  to  place  this  fund  at  the  dis¬ 
posal  of  the  institutions  entitled  thereto  under  the  act  of 
June  21,  1898,  I,  as  special  assistant  to  the  Attorney  Gen¬ 
eral  of  the  United  States,  under  my  instructions  from  the 
Attorney  General,  will  be  required  to  pursue  such  course 
as  I  deem  necessary  under  the  provisions  of  that  act,  to  see 
that  this  fund  is  properly  distributed. 

You  have  full  power  under  the  law  to  make  this  distri¬ 
bution,  and  I  trust  that  there  will  be  no  delay  in  attending 
to  the  matter.  I  will  be  obliged  to  you  if  you  will  kindly 
inform  me  when  you  have  taken  this  action. 

Respectfully, 

(Signed)  Ormsby  McHarg, 

Special  Assistant  to  the 

Attorney  General.** 


This  letter  was  published  in  the  New  Mexico  press  at 
the  time. 

There  was  certainly  very  little  left  of  the  charges  against 
me  after  this  distribution  by  an  officer  of  the  new  Terri¬ 
torial  administration  under  direction  of  the  President’s  par- 
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ticular  agent,  who  was  acting  in  the  matter,  as  he  states  in 
his  letter,  “under  my”  (his)  “instructions  from  the  Attorney 
General  of  the  United  States”. 

Mr.  Gordon  soon  afterwards  went  to  Washington. 
While  he  was  there,  the  following  dispatch  appeared  in  the 
public  press: 

“Washington,  Sept.  25. — By  order  of  the  President, 
Mr.  Peyton  Gordon,  the  assistant  attorney  general,  who  has 
been  assigned  to  go  after  the  land  frauds  in  New  Mexico, 
remained  over  in  Washington  instead  of  starting  for  the 
southwest  today.  Tomorrow,  Mr.  Cooley,  another  of  the 
assistant  attorney  generals,  will  accompany  him  to  the 
White  House. 

The  President  proposes  to  familiarize  himself  with  every 
detail  of  the  transaction.  The  principal  company  against 
which  suit  is  to  be  pushed  is  the  Pennsylvania  Development 
Company,  backed  by  many  prominent  Pennsylvania  poli¬ 
ticians  and  formerly  controlled  by  Senator  Matt  Quay. 

There  have  been  persistent  reports  that  criminal  prosecu¬ 
tions  were  to  be  a  part  of  the  administration’s  plans.  It 
has  also  been  said  that  former  Governor  Hagerman,  whose 
resignation  was  asked  for  by  the  President  within  the  year, 
was  to  be  indicted.  This  can  be  denied  by  authority  of 
Mr.  Cooley  himself,  who  said  today:  ‘I  cannot  talk  for 
publication  about  the  department’s  plans  in  detail,  but  I 
can  say  that  Mr.  Hagerman  will  not  be  indicted,  and  that 
it  is  my  conviction  that  whatever  may  or  may  not  be  the 
facts  about  his  connection  with  land  matters  in  the  Terri¬ 
tory,  he  is  not  guilty  of  any  moral  wrong’  -St.  Louis 
Globe-Democrat,  July  26,  1907. 

All  these  matters  were  the  subject  of  considerable  com¬ 
ment  in  the  papers  throughout  the  country  at  the  time.  The 
following  newspaper  articles  will  be  sufficient  to  indicate 
what  was  the  course  of  events  thereafter: 

“Washington,  Nov.  23. — Announcement  was  made  at 
the  White  House  this  evening  that  two  former  Rough  Rid¬ 
ers,  Major  William  H.  H.  Llewellyn,  United  States  Dis¬ 
trict  Attorney  for  the  Territory  of  New  Mexico,  and  his 
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son,  Morgan  Llewellyn,  Surveyor-General  of  the  Territory, 
would  resign  their  offices.  Major  Llewellyn,  it  was  an¬ 
nounced,  would  be  appointed  to  another  Federal  office. 
Both  resignations  will  take  effect  on  January  1st. 

The  announcement  that  the  two  Llewellyns  had  resigned 
came  immediately  after  a  luncheon  at  the  White  House  at 
which  the  President’s  guests  were  Major  Llewellyn,  Gov. 
Geo.  Curry  of  New  Mexico,  a  former  Rough  Rider; 
Henry  H.  Hoyt,  Solicitor  General  of  the  United  States; 
Capt.  David  J.  Leahy,  a  former  Rough  Rider,  who  was 
assistant  to  Major  Llewellyn  as  District  Attorney;  Rear 
Admiral  Cowles,  President  Roosevelt’s  brother-in-law,  and 
John  A.  Sleicher  of  New  York. 

This  luncheon  was  the  concluding  feature  of  the  first 
phase  of  a  big  political  and  judicial  mixup  in  New  Mexico. 
Late  this  afternoon  Solicitor-General  Hoyt,  Gov.  Curry, 
Major  Llewellyn  and  Capt.  Leahy  left  Washington  for 
Santa  Fe  to  take  part  in  the  second  phase. 

Ormsby  McHarg  of  the  Department  of  Justice  went  on 
the  same  train.  Mr.  McHarg  is  not  on  speaking  terms  with 
several  members  of  the  other  party.  Solicitor  General  Hoyt 
is  going  to  Santa  Fe  as  the  special  commissioner  of  Presi¬ 
dent  Roosevelt. 

Capt.  Leahy  will  be  appointed  District  Attorney  to  suc¬ 
ceed  Major  Llewellyn.  Last  Monday  A.  B.  Fall  resigned 
from  the  office  of  Attorney-General  of  that  Territory  and 
the  next  day  Leahy  was  appointed  to  succeed  him,  but  did 
not  qualify.  As  a  result  of  White  House  conferences  since 
Leahy  will  become  District  Attorney  and  F.  W.  Clancy 
will  be  appointed  Attorney-General. 

No  explanation  of  the  resignation  of  the  two  Llewellyns 
was  forthcoming  from  the  White  House,  but  behind  the 
retirement  of  these  former  Rough  Riders  is  an  interesting 
story.  The  story  had  its  beginning  in  reports  that  Phelps, 
Dodge  &  Co.,  of  New  York,  who  had  put  several  million 
dollars  in  New  Mexico  in  the  development  of  mines,  the 
establishment  of  towns  and  the  building  of  railways, 
had  been  engaged  in  enterprises  which  came  in  conflict  with 
the  Government  land  laws. 

Without  notice  to  Gov.  Curry  or  District  Attorney 
Llewellyn,  Attorney-General  Bonaparte  sent  Ormsby  Mc- 


77 


Harg  and  E.  Peyton  Gordon  to  New  Mexico  to  look  into 
the  allegations.  Mr.  Gordon  is  pardon  attorney  of  the  De¬ 
partment  of  Justice,  and  Mr.  McHarg  is  a  special  agent 
of  that  Department. 

Mr.  Gordon  and  Mr.  McHarg  reported  to  Washington 
that  District  Attorney  Llewellyn  did  not  co-operate  with 
them  in  the  investigation  and  prosecution  of  alleged  land 
frauds.  Ultimately,  Mr.  McHarg  got  Major  Llewellyn 
to  turn  over  the  Federal  Grand  Jury  to  him,  and,  as  a  result 
of  Mr.  McHarg’s  efforts  the  Grand  Jury  returned  nineteen 
indictments. 

Gov.  Curry  went  away  from  Santa  Fe  about  this  time, 
but,  before  going,  directed  the  Territorial  officials  to  render 
every  assistance  to  McHarg  and  Gordon.  There  was  then 
in  the  Territorial  treasury  about  $10,000,  the  ownership  of 
which  was  in  dispute.  It  had  belonged  to  a  private  com¬ 
pany,  but  there  were  contentions  that  it  rightfully  belong  to 
the  Territorial  government.  While  Gov.  Gurry  was  away 
Mr.  McHarg,  it  is  alleged,  wrote  to  Territorial  officers  to 
distribute  this  money  among  public  institutions  of  the  Ter¬ 
ritory. 

When  Curry  returned  to  Santa  Fe  he  was  fighting  mad 
over  what  McHarg  was  said  to  have  done.  He  sent  word 
to  President  Roosevelt  that  McHarg  had  attempted  to  usurp 
the  functions  of  Governor  and  threatened  to  resign  his  office 
if  McHarg  wasn’t  recalled. 

President  Roosevelt  asked  Gov.  Curry  to  come  to  Wash¬ 
ington.  When  he  got  there  he  told  the  President  there 
wasn’t  any  justification  for  most  of  the  indictments  that  Mc¬ 
Harg  had  obtained.  McHarg,  he  charged,  was  trying  to 
make  a  record  as  a  prosecutor  that  would  give  him  a  great 
reputation. 

From  Gov.  Curry  and  District  Attorney  Llewellyn,  who 
accompanied  Curry  to  Washington,  the  President  learned 
that  one  of  those  who  had  been  indicted  in  Santa  Fe  was 
Cleveland  H.  Dodge  of  New  York.  Mr.  Dodge  was  a 
lifelong  friend  of  Mr.  Roosevelt.  They  had  been  class¬ 
mates  at  Harvard  and  in  one  of  his  speeches,  the  President 
had  held  up  Mr.  Dodge  as  an  example  of  the  highest  type 
of  man.  The  President  had  heard  that  Mr.  Dodge  had 
been  in  Washington  on  several  occasions  and  wondered  why 
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his  old  classmate  had  not  called  at  the  White  House.  The 
story  of  the  indictment  explained  why  Mr.  Dodge  had  re¬ 
mained  away. 

Mr.  Roosevelt  refused  to  believe  that  Mr.  Dodge  had 
been  a  land  grafter,  and  to  show  his  confidence  in  his  friend 
he  had  Mr.  Dodge  at  luncheon  at  the  White  House  last 
Tuesday,  where  he  learned  Mr.  Dodge’s  side  of  the  story. 
Mr.  Dodge,  he  learned,  had  never  been  in  New  Mexico. 

As  a  result  of  a  personal  inquiry  into  the  circumstances 
connected  with  the  nineteen  indictments  the  President  di¬ 
rected  Solicitor-General  Hoyt  to  go  to  Santa  Fe. 

Attorney-General  Bonaparte  stuck  by  Mr.  McHarg, 
however,  and  Mr.  McHarg  will  be  on  the  ground  as  the 
direct  representative  of  his  own  and  the  Attorney-General’s 
interests. 

It  is  understood  that,  as  a  result  of  the  several  conferences 
held  in  Washington  this  week,  all  except  three  or  four  of  the 
nineteen  indictments  will  be  dismissed.  The  Federal  Court 
will  begin  its  sessions  in  Santa  Fe  on  November  26,  and  it 
is  said  that  motions  to  dismiss  will  be  made  then. 

The  reported  intention  to  dismiss  the  indictments  seems 
to  indicate  that  the  President  is  satisfied  that  District  Attor¬ 
ney  Llewellyn  has  not  been  derelect  in  his  duty.” — New 
York  Sun,  November  24,  1907. 

‘‘Santa  Fe  (N.  M.),Dec.  15. —  (Exclusive Dispatch)  — 
From  a  reliable  source  it  is  learned  that  the  several  suits 
pending  against  the  American  Lumber  Company,  the  Ala¬ 
mogordo  Lumber  Company,  the  Pennsylvania  Develop¬ 
ment  Company,  Gross,  Kelly  &  Company,  and  Clark  M. 
Carr,  which  were  brought  by  the  United  States  several 
months  ago,  seeking  to  have  cancelled  certain  deeds  and 
contracts  to  thousands  of  acres  of  timber  lands,  on  the 
grounds  of  fraudulent  entry,  will  never  be  brought  to  trial, 
but  will  be  settled  out  of  court. 

Negotiations  looking  to  a  settlement  of  these  suits  which 
created  somewhat  of  a  sensation  at  the  time  of  their  filing, 
and  which  were  indirectly  responsible  for  the  removal  of 
former  Governor  Herbert  J.  Hagerman,  it  is  understood, 
are  now  under  consideration  by  the  Department  of  the  In¬ 
terior.  Just  what  kind  of  a  compromise  will  be  made  is  not 
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known  at  this  time,  but  that  the  cases  will  be  dropped  as 
forecasted  some  time  ago  may  be  accepted  as  a  fact. 

Ormsby  McHarg  and  E.  Peyton  Gordon,  special  assist¬ 
ants  to  the  Attorney  General  of  the  United  States,  who  in¬ 
stituted  these  suits  on  behalf  of  the  Government,  have  closed 
up  their  labors  in  New  Mexico  and  will  leave  at  an  early 
date  for  Washington.  Whatever  unfinished  Federal  busi¬ 
ness  there  may  be  on  hand  will  be  turned  over  to  U.  S.  At¬ 
torney  David  J.  Leahy,  the  new  incumbent  of  that  office. 

It  is  said  that,  during  the  present  session  of  Congress 
steps  will  be  taken  to  have  the  Federal  land  laws  revised, 
especially  insofar  as  they  apply  to  New  Mexico  and  Ari¬ 
zona.” — Los  Angeles  Times,  Dec.  16,  1907. 

As  indicated  in  these  despatches,  the  special  agents  were, 
in  due  course,  withdrawn,  but  not  until  after  they  had 
secured  indictments  against  several  Santa  Fe  politicians  for 
perjury  and  for  tampering  with  the  Federal  Jury. 

All  of  the  nineteen  indictments  in  the  Coal  Land  cases 
were,  in  the  course  of  a  few  months,  dismissed. 

I  am  not  informed  as  to  the  exact  nature  of  the  “com¬ 
promise”  in  the  land  and  timber  suits,  if  one  has  been  agreed 
upon.  A  bill  was  introduced  in  Congress  in  February, 
1908,  with,  as  I  am  informed,  the  approval  of  both  the 
President  and  the  Secretary  of  the  Interior,  providing  for 
the  sale  of  timber  in  any  quantities,  with  this  provision: 

“That  all  contracts  heretofore  made  by  the  Territory  of 
New  Mexico  for  the  cutting  of  timber  from  lands  granted 
to  the  Territory  by  said  act”  (Act  of  June  28,  1898) 
“shall  be  approved  and  confirmed  by  the  Secretary  of  the 
Interior  upon  the  execution  of  a  satisfactory  agreement  by 
the  holders  thereof,  in  a  form  prescribed  by  him,  to  pay  for 
such  timber  to  the  Territory  of  New  Mexico,  the  sum  of 
three  dollars  in  all  for  each  acre  embraced  in  their  respec¬ 
tive  contracts,  including  land  heretofore  cut  over  under  said 
contracts.” 

The  second  section  provides  for  the  reconveyance  of 
lands  already  sold  by  the  Territory,  back  to  the  Territory 
and  the  subsequent  granting  by  the  Territory  of  the  right  to 
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cut  the  timber  from  such  lands  to  the  original  grantees  under 
the  original  contracts. 

The  proposed  act  seeks  to  validate  preexisting  timber 
cutting  contracts,  the  illegality  of  which  has  never  been 
established  and  to  place  the  alleged  illegal  sales  of  timber 
lands  on  the  same  basis  as  the  alleged  illegal  sale  of  timber 
on  other  lands.  In  the  meantime  the  Government  has 
neither  dismissed  the  suits  nor  consented  to  proceed  with 
their  prosecution,  much  to  the  embarrassment  of  the  defend¬ 
ants  in  those  suits,  who  are  enjoined  from  cutting  any  tim¬ 
ber  whatever  pending  their  decision. 

The  Act  was  not  passed  in  the  last  Congress,  owing  to 
Mr.  Andrews’  opposition,  who  held  it  up,  after  he  had 
introduced  it,  in  order  to  gain  the  support  of  certain  parties 
in  the  Territory  who  were  opposed  to  his  renomination.  It 
or  some  similar  measure  will,  perhaps,  pass  the  next  Con¬ 
gress.  I  am  informed,  however,  that  whether  it  does  or 
not,  the  interested  parties  have  been  assured  that  such  an 
adjustment  will  be  made  as  will  permit  them  to  go  ahead 
with  their  operations  in  practically  the  same  way  as  if  their 
original  contracts  with  the  Territory  had  never  been  ques¬ 
tioned. 

It  is  very  doubtful,  moreover,  according  to  decisions  in 
the  United  States  Circuit  Court  of  Appeals  and  the  Su¬ 
preme  Court  of  the  United  States  whether  such  an  act  as 
that  above  quoted  would  be  effective.  As  corroborative  of 
this  opinion,  as  well  as  to  present  an  independent  view  of  the 
legal  aspect  of  the  whole  transaction,  I  include  in  an  ap¬ 
pendix,  not  only  the  Cooley  report,  but  a  memorandum  on 
that  report  prepared  in  June,  1907,  by  a  well-known  at¬ 
torney  who  is  not  a  resident  of  New  Mexico.  This  memo¬ 
randum  was  not  drawn  up  at  my  suggestion  or  in  my  behalf, 
but  at  the  request  of  a  gentleman  who,  as  a  personal  friend 
of  both  President  Roosevelt  and  myself,  desired  disinter¬ 
ested  legal  advice  on  the  legal  effect  of  my  acts. 
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In  conclusion  I  will  say  that  the  President  may  have 
been  influenced  in  his  actions  and  the  methods  he  used  in 
this  matter  by  higher  motives  of  public  policy  than  any¬ 
where  appear  on  the  face  of  available  documents  but,  if  so, 
he  has  never,  to  my  knowledge,  revealed  to  anyone  what 
such  motives  were.  Irrespective  of  the  justice  or  injustice 
of  his  acts,  so  far  as  I  am  personally  concerned,  it  is  not 
unfair  or  unreasonable  to  summarize  the  effects  of  this  New 
Mexico  affair  upon  the  Territory  as  follows: 

A  distinct  lowering  of  the  standard  of  public  morality 
among  a  large  number  of  the  people  and  the  fostering  of 
moral  cowardice  in  regard  to  public  affairs. 

The  rehabilitation  of  a  corrupt  and  discredited  political 
organization,  hated  or  feared  by  all  the  decent  people  of 
the  Territory  and  the  renomination  and  reelection  of  “Bull" 
Andrews  to  Congress. 

The  conviction  among  many  good  citizens  that  it  is  the 
opinion  of  the  Federal  Administration  that  political  exi¬ 
gencies  demand  and  condone  actions  and  methods  in  public 
life  which,  in  private  or  business  life,  would  be  dishonor¬ 
able  and  blameworthy — or,  in  some  cases,  criminal. 

The  effective  suffocation  of  a  nascent  but  healthy  public 
opinion  in  the  Territory  and  the  conviction,  among  many, 
that  exposure  and  publicity  of  corruption  in  public  life,  if 
such  corruption  be  backed  by  a  strong  political  machine,  is 
unwise  and  dangerous. 

The  intimidation  and  subserviency  of  large  numbers  of 
public  officials — great  and  small — throughout  the  Terri¬ 
tory,  tending  towards  the  growth  of  a  fawning  bureaucracy 
such  as  exists  under  an  autocracy  or  despotism. 

The  discouragement  of  educated  men  of  independent 
ideas  from  entering  public  life  and  the  encouragement  of 
men  of  low  ideals,  who  look  upon  public  service  merely  as 
a  chance  for  personal  profit,  to  run  for  office. 

The  partial  paralysis  and  serious  embarrassment  of  one 
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of  the  few  paying  industries  in  a  territory  of  comparatively 
meagre  development,  resulting  both  in  throwing  out  of 
employment  many  working  men  and  the  discouragement  of 
outside  investors  from  furnishing  capital  for  the  much 
needed  development  of  our  resources. 

The  wide-spread  belief  that  special  privileges  and  im¬ 
munities  are  granted  by  the  Federal  Administration  for  poli¬ 
tical  reasons  to  unworthy  men  and  that  persecution  and  de¬ 
famation  are  sure  to  follow  any  one  who  meets  with  its 
displeasure. 
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APPENDIX 


* 


EXHIBIT  A. 

PRELIMINARY  REPORT  OF  ASSISTANT 
ATTORNEY  GENERAL  COOLEY. 

DEPARTMENT  OF  JUSTICE, 

Washington. 

April  12,  1907. 

My  dear  Mr.  President: 

In  accordance  with  your  verbal  instructions,  I  submit 
herewith  a  preliminary  report  on  the  papers  submitted  by 
the  Secretary  of  the  Interior,  relative  to  the  delivery  of  cer¬ 
tain  deeds  by  Governor  Hagerman  of  New  Mexico  to  the 
Pennsylvania  Development  Company. 

The  facts  material  for  the  purpose  of  this  report  are  as 
follows : 

By  Chapter  489,  Laws  of  1898,  approved  June  21  of 
that  year  (30  Stat.,  484)  several  hundred  thousand  acres 
of  public  lands  were  granted  to  the  Territory  of  New  Mex¬ 
ico  for  certain  specified  purposes,  and  a  commission  consist¬ 
ing  of  the  Governor,  Surveyor  General,  and  the  Solicitor 
General  of  the  Territory,  was  created  to  select  the  lands  on 
behalf  of  the  Territorial  Government.  The  act  further  pro¬ 
vided,  Section  1 0,  that  “the  remainder  of  the  lands  granted 
by  this  act,  except  those  lands  which  may  be  leased  only,  as 
above  provided,  may  be  sold  under  such  rules  and  regula¬ 
tions  as  may  be  hereafter  prescribed  by  the  legislative  as¬ 
sembly  of  said  territory  “*  *  *  and  not  more  than 

one  quarter  section  of  land  shall  be  sold  to  any  one  person , 
corporation,  or  association  of  persons  *  *  The 

manifest  purpose  of  this  provision  was  to  prevent  the  ac- 
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quisition  of  large  tracts  of  land  by  single  individuals,  or  as¬ 
sociations  of  persons.  The  management  of  the  lands  se¬ 
lected,  was  provided  for  by  Section  1,  Chapter  74,  Laws 
of  New  Mexico,  1899,  which  reads  as  follows: 

“That  the  Governor,  Solicitor  General  and  Commissioner 
of  Public  Lands  shall  be  and  hereby  are  constituted  a  Board 
of  Public  Lands  for  the  leasing,  sale  and  general  manage¬ 
ment  and  control  of  all  public  lands  or  public  funds  that 
have  been  granted  or  shall  hereafter  be  granted  for  any  pur¬ 
pose  to  the  Territory  of  New  Mexico  or  to  the  State,  when 
it  shall  become  a  state,  and  for  the  investment  of  any  pub¬ 
lic  funds  as  the  best  interests  of  the  Territory,  or  state, 
when  it  shall  become  a  state,  shall  require,  not  inconsistent 
with  the  provisions  of  the  acts  of  the  Congress  of  the  United 
States  of  this  act. 

By  this  act,  therefore,  the  act  of  Congress  of  June  21, 
1 898,  supra ,  was  specifically  embodied  into  the  law  of  the 
Territory.  In  1905  the  Act  of  1899  was  repealed,  and 
the  Commissioner  of  Public  Lands  succeeded  to  the  duties 
and  powers  of  the  old  Board  of  Public  Lands.  He  was 
charged,  among  other  things,  with  duties  of  executing 
deeds,  and  taking  charge  of  all  records,  books,  papers,  et 
cetera,  previously  under  the  control  of  the  Board  of  Public 
Lands.  (Chapter  111,  Laws  of  New  Mexico  1905,  Sec¬ 
tions  1,  5  and  6.)  This  act  went  into  effect  May  16, 
1905. 

On  October  10,  1901,  W.  H.  Andrews  on  behalf  of 
himself  and  his  associates,  offered  to  buy  some  ten  thousand 
acres  of  timber  land  in  Valencia  County  at  three  dollars  an 
acre.  On  November  4,  1901,  the  Board  of  Public  Lands 
replied  that  it  would  be  impossible  to  enter  into  die  con¬ 
tract  as  proposed,  but  suggested  that  the  offer  be  modified 
by  filing  applications  for  the  land  in  question  from  indi¬ 
vidual  applicants,  each  of  whom  should  ask  for  not  more 
than  one  quarter  section.  After  some  negotiations,  which  it 
is  necessary  to  refer  to  only  because  they  were  carried  on 
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between  the  Board  of  Public  Lands  and  one  W.  S.  Hope- 
well,  who  appeared  first  only  as  the  representative  of  An¬ 
drews,  and  later  of  the  Pennsylvania  Development  Com¬ 
pany,  five  applications  for  one  hundred  and  sixty  acres  each 
were  filed.  The  deeds  to  the  lands  applied  for  were  exe¬ 
cuted,  recorded,  and  delivered  to  Hopewell  personally.  It  is 
significant  to  note  that  $240.00  of  the  $250.00  deposit 
previously  made  to  secure  the  option  of  all  the  lands,  which 
was  to  be  forfeited  as  liquidated  damages  if  the  purchase 
was  not  made,  was  applied  to  the  payment  for  the  eight 
hundred  acres  conveyed  by  the  deeds  above  referred  to. 

On  April  6,  1 903,  Hopewell  presented  forty-four  ap¬ 
plications  from  the  same  number  of  individuals,  for  timber 
lands  aggregating  approximately  seven  thousand  acres.  At 
the  same  time  delivering  to  the  Board  of  Public  Lands,  a 
note  of  the  Pennsylvania  Development  Company  for  $20,- 
000.00,  endorsed  by  Andrews  and  others.  Interest  on  this 
note  was  paid  from  time  to  time,  and  $10,000.00  on  ac¬ 
count  of  the  principal  was  paid  by  August,  1 906. 

The  applicants  referred  to  were  employees  of  the  Penn¬ 
sylvania  Development  Company,  the  Santa  Fe  Central 
Railway  Company,  or  the  New  Mexico  Fuel  and  Iron 
Company,  corporations  having  the  same  officers,  and 
evidently  controlled  by  the  same  interests,  or  persons  in 
some  way  connected  with  Hopewell  or  his  attorneys.  It 
does  not  appear  that  there  was  any  contract  that  the  appli¬ 
cants  should  reconvey  to  Hopewell  the  lands  granted  them, 
but  it  was  understood  that  this  was  to  be  done,  and  as  a 
matter  of  fact  such  reconveyance  was  actually  made  in 
every  case,  either  to  Hopewell,  or  the  New  Mexico  Fuel 
and  Iron  Company. 

On  September  8,  1 903,  ten  deeds  for  sixteen  hundred  acres 
were  executed  on  account  of  a  five  thousand  dollar  payment 
made  on  the  note,  and  eleven  deeds  for  seventeen  hundred 
and  sixty  acres  were  executed  on  March  27.  1904,  on  ac- 
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count  of  a  second  payment  of  a  similar  amount.  These 
twenty-one  deeds  were  recorded  in  the  Territorial  Land 
Office  but  were  never  delivered.  Twenty-three  deeds  cov¬ 
ering  the  balance  of  the  lands  applied  for,  were  executed 
shortly  before  the  Board  of  Public  Lands  went  out  of  ex¬ 
istence  in  May,  1905,  although  no  further  payment  had 
been  made  on  account  of  the  note.  These  twenty-three 
deeds  were  not  delivered,  and  were  not  even  recorded  in  the 
Land  Office. 

In  this  connection  it  may  be  said  that  there  appears  to  be 
no  statute  requiring  such  deeds  to  be  recorded  in  the  Land 
Office,  and  such  entry  was  made,  therefore,  merely  in  order 
that  the  Commissioner  might  have  an  accurate  inventory  of 
all  public  land  transactions  in  the  files  of  his  office,  and  is 
without  legal  significance. 

None  of  these  forty- four  deeds  had  passed  out  of  the 
control  of  the  Territory,  or  been  legally  delivered  to  the 
grantees  named  therein  when  Governor  Hagerman  assumed 
office  in  January,  1906. 

In  Feburay,  1906,  shortly  after  Governor  Hagerman’s 
inauguration,  one  Herbert  S.  Holt  asked  for  the  delivery  to 
him  of  deeds  approximating  ten  thousand  acres  of  land  con¬ 
tracted  for  by  him  and  his  associates.  The  facts  in  regard 
to  this  transaction,  generally  referred  to  as  the  Bonham  and 
Holt  contract,  are  substantially  as  follows: 

In  September,  1904,  Bonham  and  Holt,  who  were  a 
firm  of  lawyers  practicing  at  Las  Cruces,  applied  to  the 
Commission  of  Irrigation  of  the  Territory,  asking  for  a 
recommendation  from  the  said  Commission  that  certain  lands 
be  selected  for  purchase  out  of  the  lands  granted  by  the 
act  of  Congress  of  June  21,  1898,  supra ,  “for  the  estab¬ 
lishment  of  permanent  water  reservoirs  for  irrigating  pur¬ 
poses”,  and  “for  the  improvement  of  the  Rio  Grande  in 
New  Mexico  and  increasing  the  surface  flow  of  the  water 
in  the  bed  of  said  river”.  This  commission  was  created  by 
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section  34  of  Chapter  74  of  the  laws  of  1899,  as  amended 
by  Section  13,  Chapter  69  of  the  laws  of  1901,  which 
reads  in  part  as  follows: 

“It  shall  be  the  duty  of  said  commission  to  investigate 
and  select  the  most  suitable  sites  for  permanent  reservoirs 
for  irrigation  purposes  and  for  the  improvement  of  the  Rio 
Grande,  and  also  to  designate  such  tracts  of  public  lands 
capable  of  irrigation  from  such  reservoirs  as  it  would  in  their 
judgment  be  advisable  to  locate  and  select  for  the  Terri¬ 
tory  under  said  act  of  Congress,  in  order  to  secure  the  bene¬ 
fit  of  the  enhanced  value  of  the  lands  resulting  from  the 
establishment  and  construction  of  such  reservoirs.” 

The  client  of  Bonham  and  Holt,  for  whom  they  were 
acting,  was  a  corporation  which  had  acquired  certain  water 
rights  adjoining  the  lands  for  which  application  had  been 
made.  These  lands  were  arid,  and  it  was  proposed  to  irri¬ 
gate  and  open  them  up  for  settlers.  This  would  have  ma¬ 
terially  increased  the  taxable  property  of  the  Territory,  and 
rendered  available  for  settlement,  lands  which  were  practi¬ 
cally  worthless,  the  purpose  contemplated  by  Section  1 5, 
of  the  Act  of  1901,  supra.  As  in  the  case  of  the  Penn¬ 
sylvania  Development  Company,  applications  were  filed  by 
dummies,  the  purpose  being  to  bring  about  the  vesting  of 
title  in  the  Irrigation  Company. 

On  receipt  of  Mr.  Holt’s  request,  Governor  Hagerman, 
who  was  apparently  uncertain  as  to  what  action  should  be 
taken,  wrote,  under  date  of  February  7,  1 906,  to  the  Sec¬ 
retary  of  the  Interior  asking  for  instructions.  His  letter  was 
acknowledged  and  the  statement  made  that  the  matter  had 
been  referred  to  the  Commissioner  of  the  General  Land 
Office.  On  March  19,  the  Secretary  of  the  Interior  again 
wrote,  advising  that  “the  best  interests  of  the  Territory  seem 
to  require  that,  for  the  time  being,  the  delivery  of  the  said 
deeds  should  be  withheld”,  and  further  stating  that  an  agent 
of  the  General  Land  Office  would  be  sent  to  investigate. 
In  April,  1 906,  E.  P.  Holcombe  was  sent  to  New  Mex- 
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ico,  and  made  a  report  to  the  Secretary  of  the  Interior, 
which  the  latter,  under  date  of  May  4  transmitted  to  the 
Speaker  of  the  House  of  Representatives,  and  by  him,  in 
turn,  was  referred  to  the  Committee  on  Public  Lands,  of 
which  Honorable  John  F.  Lacey  of  Iowa  was  Chairman. 
On  May  1 7,  1 906,  Mr.  Lacey  wrote  Secretary  Hitch¬ 
cock  that  “it  was  very  evident  that  it  would  be  a  violation 
of  law  to  sell  tracts  of  more  than  one  hundred  and  sixty 
acres  to  any  one  person,  association  or  corporation,  under 
the  circumstances  detailed  in  the  report  of  Mr.  Holcombe.” 
A  copy  of  this  letter  was  forwarded  to  Governor  Hager- 
man,  who,  under  date  of  June  1  3,  wrote  the  Secretary  of 
the  Interior  that,  in  view  of  Mr.  Lacey’s  letter,  the  matter 
had  been  dropped  so  far  as  the  Territory  was  concerned. 
Mr.  Holcombe,  while  in  New  Mexico,  investigated  the 
Pennsylvania  Development  Company  case,  and  submitted 
a  report  on  this  matter  as  well.  This  report  was  also  for¬ 
warded  to  Congress  by  Secretary  Hitchcock,  who,  in  the 
course  of  his  letter  of  transmission  said:  “The  matter  is  in 
all  essential  respects,  similar  to  that  involved  in  the  agree¬ 
ment  between  the  commissioner  of  Public  Lands  for  the 
Territory  of  New  Mexico,  and  Bonham  and  Holt,  for 
themselves  and  associates,  transmitted  to  you  under  cover 
of  my  communication  of  the  4th  instant.”  The  Holcombe 
report  together  with  its  exhibits  and  Secretary  Hitchcock’s 
letter  transmitting  them,  were  printed  as  H.  R.  Document 
No.  799.  Governor  Hagerman,  in  his  letter  of  explanation 
which  is  before  me,  states  that  this  document  was  never  of¬ 
ficially  called  to  his  attention,  but  it  is  clear  that  he  had 
knowledge  at  least,  of  the  Holcombe  report. 

It  appears  that,  in  view  of  the  Holcombe  report  and  of 
the  position  taken  by  the  Interior  Department,  Mr.  Keen, 
the  Commissioner  of  Public  Lands,  expressed  his  unwilling¬ 
ness  to  deliver  the  deeds  to  Hopewell.  The  Attorney  Gen¬ 
eral  of  the  Territory,  at  the  request  of  the  Governor,  ren- 
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dered  an  opinion  on  August  4,  1906,  which  reads  as  fol¬ 
lows: 

“I  have  gone  over  the  record  in  the  matter  of  the  sale  of 
certain  territorial  lands  to  W.  H.  Andrews  and  his  asso¬ 
ciates  quite  carefully.  There  was  no  absolute  evidence 
before  me  in  this  matter  that  would  justify  me  in  advising 
that  the  remaining  deeds  signed  by  your  predecessor  should 
not  be  delivered  to  the  grantees  therein,  or  their  agent  or 
agents.  While  the  circumstances  surrounding  the  transac¬ 
tion  are  such  that  indicate  that  the  land  described  in  the 
said  deeds  may  eventually  become  the  property  of  one  or  a 
few  persons,  technically,  the  law  has  been  complied  with. 
If  these  transactions  were  entirely  new,  and  had  been  ini¬ 
tiated  since  the  beginning  of  your  administration,  the  facts 
that  have  been  called  to  attention  by  special  agent  Holcombe 
would  no  doubt  require  and  receive  further  investigation; 
but,  in  this  case,  a  large  number  of  the  deeds  have  been  de¬ 
livered,  by  having  been  recorded,  and  the  law  in  most  cases, 
presumes  this  to  be  a  delivery.  The  deeds  have  been  fully 
executed  by  your  predecessor,  the  price  paid  for  the  lands  is 
satisfactory,  the  impossibility  of  selling  said  lands  other 
than  to  the  parties  named  as  grantees,  the  difficulty  in  re¬ 
funding  monies  already  turned  over  to  the  territorial  institu¬ 
tions,  lead  me  to  advise  that  the  said  deeds  be  delivered, 
upon  payment  of  the  consideration  therein  mentioned. 
(Signed)  W.  C.  Reid, 

Attorney  General.” 

This  opinion  appears  to  me  an  absurdity.  If  I  understand 
Mr.  Reid  rightly,  he  advises  delivery  of  the  deeds  on  two 
grounds,  one  ( 1 )  that  there  is  no  absolute  evidence  of  a 
violation  of  the  law,  and  (2)  that  the  practical  difficulties 
entailed  by  a  failure  to  deliver  the  deeds  are  considerable. 
It  is  inconceivable  that  any  lawyer  familiar  with  the  facts 
could  have  reached  the  first  conclusion,  and  as  to  the  sec¬ 
ond,  it  is  sufficient  to  say  that  difficulties  attendant  upon  the 
enforcement  of  a  law,  do  not  justify  the  law  officer  of  a 
territory  in  advising  that  it  be  disregarded. 
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On  August  27,  1906,  while  Mr.  Keen,  the  Commis¬ 
sioner  of  Public  Lands,  was  away  from  Santa  Fe  on  offi¬ 
cial  business,  the  Governor  sent  for  Mr.  Shearon,  the  clerk 
of  the  Land  Office.  On  arriving  at  the  executive  office, 
Shearon  found  Governor  Hagerman,  Mr.  Hopewell,  and 
Attorney  General  Reid.  The  Governor  said  that  Mr. 
Hopewell  was  prepared  to  pay  the  money  for  the  deeds  on 
file  in  the  office  of  the  Commissioner  of  Public  Lands,  and 
receive  them.  Shearon  suggested  that  the  matter  should 
be  delayed  until  the  Commissioner  could  be  communicated 
with,  stating  further  that  it  would  be  possible  for  Mr. 
Keen,  on  being  advised  by  wire,  to  get  back  to  Santa  Fe 
inside  of  two  days.  Mr.  Hopewell  stated  that  this  would 
be  satisfactory  to  him.  The  Governor,  however,  said  that 
he  did  not  believe  it  advisable  to  delay  closing  the  transac¬ 
tion,  and  directed  Shearon  to  compute  the  amount  due  as 
payment  of  the  principal  and  interest  on  the  ten  thousand 
dollar  note  held  by  the  Territory.  This,  Shearon  did. 
The  Governor  then  asked  him  to  deliver  the  deeds,  to 
which  Shearon  replied  that  he  had  no  authority  to  do  so, 
and  that  the  seal  had  not  been  affixed  to  twenty-three  of  the 
deeds.  The  Governor  then  directed  him  to  bring  all  the 
papers  to  his  office,  together  with  the  seal  of  the  Board  of 
Public  Lands,  and  in  the  presence  of  the  clerk  and  Mr. 
Hopewell,  the  Governor  affixed  the  seal  to  each  one  of  the 
twenty-three  deeds,  and  delivered  them  to  Hopewll,  asking 
him  if  he  considered  that  a  delivery.  Hopewell  replied 
that  he  did,  and  handed  them  back  to  the  Governor  with 
the  request  that  they  be  recorded  on  the  deed  record  in  the 
office  of  the  Commissioner  of  Public  Lands.  Gov.  Hager¬ 
man  in  turn  handed  them  to  the  clerk  with  instructions  to 
have  them  recorded,  and  these  instructions  were  carried  out. 
The  recording  was  completed  on  the  30th  day  of  August 
and  the  deeds  returned  to  the  Governor,  who  gave  them  to 
one  Easley,  attorney  for  the  Pennsylvania  Development 
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Company.  At  the  time  the  seal  was  affixed  and  the  delivery 
made  in  the  Governor’s  office,  the  Governor  accepted  from 
Mr.  Hopewell  his  personal  check  for  $11,113.74,  which 
he  subsequently  deposited  to  the  account  of  Mr.  Keen,  the 
Commissioner  of  Public  Lands.  It  is  in  regard  to  the  pro¬ 
priety  and  legality  of  this  action  of  the  Governor  on  the 
26th  day  of  August,  that  I  understand  you  wish  my 
opinion. 

It  seems  entirely  clear  that  Governor  Hagerman’s  action 
was  both  illegal  and  improper.  I  understand  from  his 
letter  that  he  justifies  his  action  on  the  ground  that  there 
was  a  complete  contract  which  had  been  executed  by  his 
predecessor,  and  that  it  was  his  duty  to  carry  the  contract 
out.  I  think  that  he  is  in  error  in  so  holding,  but  it  is  not 
necessary  to  pass  upon  this  question  in  determining  the  legal¬ 
ity  of  his  action. 

The  Act  of  Congress  of  June  21,1 898,  supra ,  and  Sec¬ 
tion  I,  Chapter  74,  Laws  of  New  Mexico,  1 899,  suprat 
clearly  make  the  contract  illegal  at  the  time  Gov,  Hager- 
man  alleged  it  was  entered  into.  The  delivery  of  the  deeds 
could  not  have  been  enforced  by  the  grantees,  or  by  the 
Pnnsylvania  Development  Company  which  was  not  a  party 
to  the  contract.  The  Governor  had  every  reason  to  believe, 
owing  to  his  correspondence  with  the  Secretary  of  the  In¬ 
terior,  that  the  transaction  was  of  very  doubtful  legality,  in 
spite  of  the  opinion  of  his  Attorney  General.  It  was  clearly 
his  duty,  in  my  judgment,  to  withhold  delivery  of  the  deeds 
and  let  the  matter  be  tested  in  the  courts  if  the  grantees 
named  in  the  deeds  saw  fit  to  mandamus  the  Commissioner 
of  Public  Lands.  His  action  in  usurping  the  duties  of  the 
Commissioner  of  Public  Lands  in  his  absence  was  both  ille¬ 
gal  and  unjustifiable.  It  was  entirely  competent  for  him  to 
enforce  the  carrying  out  of  his  wishes  by  administrative 
methods,  in  removing  a  public  official  and  appointing  to  his 
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place  some  one  in  sympathy  with  his  policies,  but  it  was 
neither  legal  nor  justifiable  to  adopt  the  course  he  did. 

Very  respectfully, 

(Signed)  Alford  W.  Cooley, 

Assistant  Attorney  General. 


The  President, 

The  White  House. 


EXHIBIT  B. 

MEMORANDUM  ON  THE  REPORT 

OF 

HON.  ALFORD  W.  COOLEY,  ASSISTANT 
ATTORNEY  GENERAL. 

Under  the  date  of  April  12,  1907,  Hon.  Alford  W. 
Cooley,  Assistant  Attorney  General  of  the  United  States, 
addressed  to  the  President  a  report  with  reference  to  cer¬ 
tain  official  actions  of  Hon.  Herbert  J.  Hagerman,  as 
Governor  of  New  Mexico. 

The  President’s  statement  in  his  published  letter  of  May 
1,  1907,  to  Mr.  Hagerman,  that  he  found  it  was  not  neces¬ 
sary  to  consider  anything  save  this  report  in  proceeding  to 
ask  for  Mr.  Hagerman’s  resignation  as  Governor  of  New 
Mexico,  gives  the  report  a  significance  which  makes  it  the 
proper  subject  of  comment. 

In  a  preliminary  way  it  may  be  observed  that  the  report 
does  not  bear  the  signature  or  endorsed  approval  of  the  At¬ 
torney  General;  is  in  its  terms  “preliminary”;  is  in  its  terms 
a  “report  on  the  papers  submitted  by  the  Secretary  of  the 
Interior”  without  specification  or  designation  of  what  those 
papers  are;  and  embraces  findings  of  fact  as  well  as  con¬ 
clusions  of  law. 

The  reluctance  of  the  bar  to  deliver  written  opinions  on 
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unspecified  data  is  well  known  and  well  founded,  for  the 
reason  among  others  that  some  documents  or  circumstances 
which  are  not  submitted,  might  have  materially  altered  the 
aspect  of  the  case  and  lead  to  a  modified  or  even  a  reversed 
conclusion. 

If  those  unspecified  papers  do  not  include  Governor 
Hagerman’s  presentment  of  the  matters  of  fact  relied  on, 
the  report  is  to  that  extent  ex-par fe,  and  if  action  was  taken 
on  the  report  without  affording  him  full  opportunity  and 
reasonable  time  to  ascertain  and  meet  whatever  may  appear 
in  those  papers,  as  well  as  in  the  report,  the  principles  rec¬ 
ognized  in  removal  for  cause  from  the  Civil  Service  were 
apparently  not  applied  in  his  case,  and  an  ex-parte  pre¬ 
liminary  report  has  been  treated  as  conclusive  of  the  law 
and  the  facts. 

The  conclusions  of  the  report  may  be  summarized  as 
follows : 

1.  Sale  or  contract  for  sale  by  the  Territory  to  any  one 
person,  corporation  or  association  of  persons  of  more  than 
one  quarter  section  of  the  lands  granted  to  the  Territory 
and  made  subject  to  sale  by  Act  of  Congress,  June  21, 
1898,  (30  Stat.  484)  is  illegal  because  of  these  words  in 
Clause  10  of  said  Act,  viz: 

“and  not  more  than  one  quarter  section  of  land  shall  be  sold 
to  any  one  person,  corporation  or  association  of  persons.’* 

2.  The  action  of  Governor  Hagerman  on  August  27, 
1 906,  consummated  and  gave  effect  to  such  a  sale  and  was 
thus  illegal  and  improper. 

3.  In  such  action,  he  usurped  the  functions  of  the  Terri¬ 
torial  Land  Commissioner,  and  this  was  illegal  and  unjus¬ 
tifiable. 

These  conclusions  the  President  approves. 

In  this  memorandum  they  will  be  considered  in  their 
order. 
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I. 


It  is  manifest  that  if  the  first  conclusion  is  unsound,  all 
inferences  drawn  from  it  and  applications  made  of  it  are 
also  unsound. 

The  Act  of  Congress  may  be  considered  in  two  aspects: 

1 .  As  a  deed  of  gift  or  grant  by  the  owner  of  the  land. 

2.  As  an  exercise  of  the  law-making  power. 

Viewed  in  the  first  aspect,  it  is  submitted  that  the  words 
in  question,  if  contained  in  the  deed  or  devise  from  A  to  B, 
would  have  been  without  legal  effect.  Admonitory,  perhaps,  or 
expressive  of  the  wishes,  hopes  or  preferences  of  the  grantor, 
but  what  remedy  would  lie  in  A  or  his  heirs  if  B 
sold  more  than  a  quarter  section  to  one  man? 

A  would  have  suffered  no  damage,  and  by  the  words 
used  he  had  apparently  failed  to  create  a  condition  subse¬ 
quent  for  breach  of  which  he  could  re-enter,  or  a  covenant, 
whether  running  with  the  land  or  not  or  a  trust  which  equity 
would  enforce. 

Stone  v.  Houghton,  139,  Mass.  175. 

But  whatever  the  rights  of  A,  if  B,  holding  thus  from  A 
should  agree  to  sell  more  than  a  quarter  section  to  one  man, 
accept  part  payment  in  cash  and  notes  for  balance,  could 
he  successfully  refuse  to  accept  payment  of  the  notes  and 
to  surrender  the  deeds,  by  invoking  those  words  as  they 
appear  in  the  grant  to  him  from  A? 

The  act  is  a  grant  in  presenti  to  the  Territory  of  some¬ 
thing  over  a  million  acres  (not  several  hundred  thousand  as 
stated  in  the  report),  the  proceeds  of  lease  or  sale  to  be  ap¬ 
plied  in  aid  of  certain  territorial  institutions.  Congress 
alone  has  power  to  make  such  grants  of  national  public 
lands,  and  the  title  thereby  vested  in  the  Territory  subject 
to  selection  as  provided  in  the  Act. 

See  the  leading  case  of  Schulenberg  v.  Harriman,  21 
Wallace,  44,  grant  to  a  State  (Wisconsin)  in  aid  of  Rail¬ 
road  construction. 
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Opinion  of  Assistant  Attorney  General  Compbell  to  the 
Secretary  of  the  Interior,  Feb.  19,  1906;  cited  later  in  this 
memorandum. 

Territory  of  New  Mexico,  29  L.  D.  364. 

It  is  possible  that  a  distinction  might  be  drawn  between 
a  grant  to  a  state  and  a  grant  to  a  subordinate  political  de¬ 
partment  such  as  a  Territory;  but  no  such  distinction  is  sug¬ 
gested  in  the  report  or  considered  in  the  decisions  on  this 
subject,  so  far  as  noted. 

Application  of  the  law  of  real  estate  and  conveyancing 
to  the  Act  of  Congress,  viewed  as  a  deed  or  grant,  would 
seem  to  leave  these  words  as  there  appearing  without  legal 
effect. 

Viewed  in  the  second  aspect — as  legislation — an  exer¬ 
cise  of  the  law-making  power — what  did  Congress  accom¬ 
plish  by  putting  those  words  in  the  Act?  Have  they 
the  force  and  effect  of  law?  If  so,  can  they  be  enforced 
without  further  resort  to  the  law-making  power? 

A  comparison  between  the  provisions  of  this  act  and 
other  Acts  of  Congress,  regulating  entry  and  sale  of  lands 
direct  from  the  Government,  will  be  instructive  irt  this  con¬ 
nection. 

These  Acts  provide  for  gift  or  sale  at  a  fixed  price  on 
condition  precedent ,  and  the  conditions  precedent  relate  to 
actual  occupation  or  improvement  by  the  applicant  of  the 
limited  tracts  granted.  In  the  case  of  lode  mining  claims, 
there  is  not  even  restriction  as  to  the  number  of  claims  which 
one  person  can  take  up.  And  in  no  such  case  is  the  title 
clouded  by  a  condition  subsequent. 

The  Act  now  under  consideration  does  not  fix  the  price 
at  which  the  lands  shall  be  sold  by  the  Territory — it  merely 
fixes  the  minimum.  It  calls  for  no  actual  occupation  or  im¬ 
provement  of  the  lands  sold,  whether  as  conditions  of  sale  or 
otherwise.  It  prescribes  no  affidavits  or  declarations  on  the 
part  of  the  purchaser.  It  does  not  provide  that  sale  by  the 
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Territory  of  more  than  one  quarter  section  to  one  man  shall 
be  void,  or  voidable,  or  breach  of  condition  subsequent,  or 
breach  of  covenant,  or  breach  of  trust,  or  a  crime,  or  a  mis¬ 
demeanor  on  the  part  of  any  person  or  official. 

It  is  submitted  that  such  a  sale  is  neither  an  “offense 
against  the  United  States” — in  other  words  a  crime,  for 
which  there  must  be  some  penalty — nor  a  fraud  upon  the 
United  States. 

To  defraud  the  government  of  any  portion  of  the  public 
lands  necessarily  implies  that  the  government  is  thereby  de¬ 
prived  of  its  title  or  ownership  of  the  same. 

U.  S.  v.  Thompson,  29  Fed.,  86,  87. 

U.  S.  R.  S.  5440. 

The  government’s  title  and  ownership  had  passed  to  the 
Territory. 

Schulenberg  v.  Harriman,  21  Wallace  44. 

If  the  Congress  failed  to  put  in  this  Act  or  in  any  Acts 
words  which  would  give  to  the  words  quoted  the  effect  of 
law,  then  non-observance  of  the  ineffectual  provision  is 
neither  illegal  nor  improper  on  the  part  of  any  official  or 
citizen. 

True,  these  words  are  in  the  Act  and  the  Act  is  law; 
but  not  every  provision  or  pronouncement  to  be  found  in  a 
statute  is  law.  It  rests  with  the  law-making  body  to  use 
words  apt  for  that  purpose.  Many  provisions  there  found 
have  no  greater  weight  than  dicta  in  the  decisions  of  the 
courts.  Two  illustrations  of  what  may  be  found  in  a 
statute  without  being  of  it — in  other  words  without  being 
law — will  suffice. 

The  first  is  pertinent  as  presenting  even  a  stronger  case 
than  that  now  under  consideration. 

By  Act  of  Congress  (1  7  Stat.  140)  the  mayor  of  Den¬ 
ver  was  authorized  to  enter  at  the  minimum  price  per  acre 
1 60  acres  of  land  of  the  United  States,  “to  be  held  and 
used  as  a  burial  place  for  the  said  city  and  vicinity”.  The 
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City  of  Denver  subsequently  conveyed  these  lands  to  the 
Roman  Catholic  Bishop  of  the  Diocese  of  Denver,  and  he 
in  turn  to  one  Morgan,  who  platted  them  as  an  addition  to 
Denver,  and  sold  town  lots  therefrom. 

The  Circuit  Court  of  Appeals  held  that  the  Act  “Did 
not  operate  to  annex  any  condition  to  the  grant  so  author¬ 
ized.  Conditions  subsequent  are  not  favored  and  the  terms 
used  must  clearly  show  that  it  was  intended  that  the  grant 
should  be  on  condition  or  they  will  not  be  construed  to 
have  that  effect.  *  *  *  •  There  are  no  words  restrict¬ 

ing  the  use  to  that  mentioned,  nor  providing  for  forfeiture  in 
case  the  land  is  put  to  other  use”. 

Morgan  v.  Rogers,  79  Fed.  577,  579. 

A  writ  of  error  from  this  decision  to  the  Supreme  Court 
was  dismissed  without  opinion. —  1  73  U.  S.  702. 

Thereafter  this  case  under  the  title  of  Morgan  v.  John¬ 
son,  Mayor,  came  for  the  second  time  before  the  Circuit 
Court  of  Appeals,  which  refused  to  disturb  the  decision  as 
to  the  right  of  the  City  of  Denver  to  convey  the  property  in 
question  rendered  in  Morgan  v.  Rogers,  supra . 

Morgan  v.  Johnson,  Mayor,  106  Fed.,  452. 

This  case  was  taken  by  writ  of  error  to  the  Supreme 
Court  of  the  United  States,  where  the  judgment  of  the  court 
below  was  affirmed. 

Wright,  Mayor  of  Denver  v.  Morgan,  199  U.  S. 
55. 

The  opinion  of  the  court  was  delivered  by  Mr.  Justice 
Holmes  who  said  in  part: 

*  *  it  was  admitted  by  the  plaintiff  that  the 
legal  title  vested  in  the  city  by  virtue  of  the  patent  of  the 
United  States.  If  the  legal  title  was  in  the  city,  it  was 
an  absolute  title.  In  view  of  the  extreme  unwillingness  of 
the  courts  to  admit  the  existence  of  a  ccmmon-law  condi¬ 
tion,  even  when  the  word  ‘condition’  is  used,  it  needs  no 
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argument  to  show  that  there  was  no  condition  or  limitation 
here.  Stuart  v.  Easton,  170  U.  S.  383.  Little  more  needs 
to  be  said  to  show  that  the  Act  of  Congress  did  not  make 
the  land  inalienable  at  common  law.  *  *  *  It  is 

enough  that  it  did  not  purport  so  to  restrict  the  ordinary  in¬ 
cidents  of  title.  We  should  not  require  the  clearest  expres¬ 
sion  of  such  an  unusual  restriction  before  we  should  admit 
that  it  was  imposed,  especially  in  an  ordinary  sale  for  cash. 
Here,  the  Act  probably  meant  no  more  than  to  explain  the 
motive  f6r  a  sale  at  a  minimum  price  *  *  *. 

If  the  city  got  a  fee  simple  absolute,  as  in  our  opinion  it 
did,  we  are  not  called  upon  to  spend  time  on  the  question 
of  its  power  under  the  laws  of  the  State,  or  of  its  action  in 
the  premises.*’ 


The  second  illustration  is  grotesque  and  is  cited  here  as  a 
curious  example  of  what  can  find  its  way  into  a  statute. 

Section  413  of  the  General  Statutes  of  Kansas,  p.  97, 
reads  as  follows: 

“That  the  term  ‘automobile’  or  ‘motorvehicle’  as  used  in 
this  act  shall  be  construed  to  include  all  types  and  grades  of 
motor  vehicles  propelled  by  electricity,  steam,  gasoline  or 
other  source  of  energy,  commonly  known  as  automobiles, 
motor  vehicles  or  horseless  carriages,  using  the  public  high¬ 
ways  and  not  running  on  rails  or  tracks.  Nothing  in  this 
section  shall  be  construed  as  in  any  way  preventing,  ob¬ 
structing  or  impeding,  embarrassing  or  in  any  other  manner 
or  form  infringing  upon  the  prerogative  of  any  political 
chauffeur  to  run  an  automobilious  band  wagon  at  any  rate 
he  sees  fit  compatible  with  the  safety  of  the  occupants 
thereof;  Provided,  however,  That  not  less  than  ten  nor 
more  than  twenty  ropes  be  at  all  times  allowed  to  trail  behind 
this  vehicle  when  in  motion,  in  order  to  permit  those  who 
have  been  so  fortunate  as  to  escape  with  their  political  lives 
an  opportunity  to  be  dragged  to  death.  And  Provided 
Further,  That  whenever  a  mangled  and  bleeding  corpse  im¬ 
plores  for  mercy,  the  driver  of  the  vehicle  shall,  in  accord¬ 
ance  with  the  provisions  of  this  bill,  ‘Throw  out  the  life¬ 
line’.’’  -j 
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Properly  speaking  the  Act  of  Congress  in  question  has  a 
dual  character.  It  is  a  conveyance  and  it  is  a  law. 

Mo.  Ry.  Co.  v.  Kas.  Pac.  Ry  Co. 

97  U.  S.  491,  497. 

But  in  neither  aspect  has  any  decision  been  found  in  the 
course  of  preparation  of  this  memorandum  holding  that 
these  words,  or  such  as  they,  have  force  and  effect. 

Surely  an  undecided  question  of  such  importance,  in¬ 
volving  consequences  so  momentous  for  the  Territory  and 
its  inhabitants,  as  well  as  for  a  high  government  official, 
was  worthy  of  careful  consideration  and  discussion.  The 
report  does  not  consider  or  discuss  it  at  all.  It  assumes  such 
force  and  effect  in  a  way  suggestive  of  the  classic  admoni¬ 
tion: 

“Glissez,  mortel,  n’y  appuyez  pas.*’ 

It  is  an  open  secret,  indeed  it  is  not  a  secret  at  all,  that 
the  officials  of  the  Department  of  the  Interior  and  the  De¬ 
partment  of  Justice  have  long  been  seeking — and  in  vain — 
some  method  of  making  these  words  effectual. 

It  may  be  added  that  if  the  words  quoted  from  Section 
10  of  the  Act  have  not  the  force  and  effect  of  law,  they 
were  not  given  that  effect  through  incorporation  of  that  Act, 
by  reference,  in  Chapter  74,  Laws  of  New  Mexico,  1899, 
which  itself  was  repealed  in  1905,  before  Governor  Hager- 
man  took  office. 

So,  that  back  of  all  this  inquiry  into  the  acts  of  Governor 
Hagerman  with  which  the  report  mainly  deals,  lies  a  fun- 
dimental  question  which  is  neither  considered  nor  weighed, 
but  passed  over  by  an  assumption  which  is  not  sustained  by 
the  decision  of  any  court,  so  far  as  found. 

It  is  not  attempted  in  this  memorandum  to  offer  a  solu¬ 
tion  of  that  question.  It  suffices  to  point  out  that  the  “ille¬ 
gality”  of  a  conveyance  of  more  than  a  quarter  section  of 
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the  granted  land  to  one  person,  corporation  or  association 
has  apparently  not  been  decided  and  is  still  in  doubt. 


II. 

The  action  of  Governor  Hagerman  on  August  27,  1906, 
must  be  viewed  in  the  light  of  the  situation  as  it  appeared  at 
that  time. 

From  the  report  it  appears  that  on  October  10,  1901, 
W.  H.  Andrews  had  offered  on  behalf  of  himself  and  asso¬ 
ciates  to  buy  some  10,000  acres  of  land  at  $3.00  per  acre 
and  made  deposit  of  $2,300;  that  the  offer  was  rejected; 
that  five  individual  applications  for  one  quarter  section  each 
were  afterwards  made,  accepted  and  deeds  executed  and 
delivered,  payment  being  made  out  of  the  $2,300,  which 
had  naturally  ceased  to  be  a  guaranty  deposit  when  the  offer 
accompanying  it  was  rejected;  that  on  April  6,  1903, 
forty-four  applications  from  the  same  number  of  individuals, 
each  for  a  quarter  section,  were  presented,  together  with  a 
note  of  $20,000  made  by  the  Pennsylvania  Development 
Company  and  endorsed  by  Andrews;  that  interest  was  paid 
on  the  note  and  two  payments  of  $3,000  each  on  account  of 
principal  were  made  on  September  8,  1903,  and  March 
27,  1904,  respectively,  leaving  a  balance  of  $10,000 
principal  and  some  interest  due  when  Governor  Hagerman 
came  into  office;  that  the  applicants  were  employees  of  the 
company  in  question,  or  of  other  corporations  “having  the 
same  officers  or  evidently  controlled  by  the  same  interests, 
or  persons  in  some  way  connected  with  Hopewell  or  his 
attorneys,”  (a  finding  sufficiently  vague)  ;  that  it  does  not 
appear  that  there  was  any  contract  that  the  applicants  should 
reconvey  to  Hopewell,  “but  it  was  understood  that  this 
was  to  be  done”,  and  that  in  fact  reconveyance  was  actually 
made  “either  to  Hopewell  or  the  New  Mexico  Fuel  and 
Iron  Co.” 

The  report  does  not  say  whether  such  reconveyance  was 
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made  before  or  after  Governor  Hagerman’s  action  on  Au¬ 
gust  27,  1906;  it  does  not  say  with  whom  the  understand¬ 
ing  was  that  reconveyance  was  to  be  made,  and  it  does  not, 
directly  at  least,  connect  the  Pennsylvania  Development 
Company  with  such  reconveyance.  The  report  further 
finds  that  upon  the  forty-four  applications  above  referred  to, 
ten  deeds  were  executed  on  September  8,  1  903,  and  eleven 
on  March  27,  1904,  on  account  of  the  $5,000  payments 
on  those  dates  respectively;  that  these  twenty-one  deeds  were 
recorded  in  the  Territorial  Land  Office,  but  not  delivered; 
and  that  shortly  before  the  Territorial  Board  of  Public 
Lands  went  out  of  existence  in  May,  1905,  the  remaining 
twenty-three  deeds  were  executed  but  not  delivered  or  re¬ 
corded. 

The  report  further  observes  that  in  the  absence  of  statute 
providing  for  record  in  the  Territorial  Land  Office,  the 
transcribing  of  said  deeds  in  the  Land  Office  books  would 
not  have  the  effect  of  record  and  is  without  legal  significance. 

The  report  then  states  that  none  of  these  forty-four  deeds 
had  passed  out  of  the  control  of  the  Territory  when  Gov¬ 
ernor  Hagerman  assumed  office. 

From  the  foregoing,  it  is  apparent  that  either  the  trans¬ 
action  must  be  viewed  in  the  light  of  sale  or  contract  for 
sale  of  1  60  acre  tracts  to  individuals,  who  had  made  some 
arrangement,  by  loan  of  money  or  credit,  for  payment  of  the 
purchase  price,  but  had  not  completed  payment,  in  which 
case  it  is  not  to  be  challenged,  or  a  partially  executed  con¬ 
tract  of  sale  for  more  than  1  60  acres  to  a  corporation  or 
association,  inferentially  the  Pennsylvania  Development 
Company. 

The  agreement,  whatever  it  was,  with  that  company  or 
its  representatives  apparently  rests  in  parol  and  thus  would 
be  within  the  statute  of  frauds,  but  part  performance,  as 
here  would  take  it  out  of  the  statute. 

If  it  should  further  appear  from  the  unspecified  “papers” 
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on  which  the  report  is  made,  although  it  does  not  appear  in 
the  report  itself,  that  when  Gov.  Hagerman  took  office  said 
Company  had  long  been  in  possession  of  the  lands  and 
cutting  timber  therefrom,  a  case  is  presented  of  a  party  in 
possession  under  contract  of  purchase,  with  part  of  the 
purchase  price  paid  in  cash  and  the  balance  in  notes,  to 
secure  which  the  title  deeds  were  withheld. 

In  such  a  case  Mr.  Justice  Brewer  has  stated  the  rule  as 
follows : 

“It  cannot  be  doubted  *  *  *  That  the  contract 

between  the  State  and  appellant  passed  to  him  the  equita¬ 
ble  title,  the  legal  title  being  retained  by  the  State  simply 
as  security  for  the  unpaid  part  of  the  purchase  money.’’ 
Williams  v.  United  States,  1  38  U.  S.  5 1 4. 

Under  this  rule  the  equitable  title  had  passed  long  be¬ 
fore  Gov.  Hagerman  took  office,  the  legal  title  was  retained 
simply  as  security  for  the  unpaid  $  1 0,000  and  interest  and 
when  that  was  paid  the  purchaser  was  entitled  to  release  of 
the  security,  that  is,  the  deeds. 

The  report  is  silent  on  this  part  of  the  transaction. 

If  it  be  urged  that  the  contract  was  nevertheless  illegal, 
because  of  the  words  in  the  Act  of  Congress  above  quoted, 
it  may  be  answered  that  the  Territory  was  in  no  position  to 
refuse  surrender  on  that  account. 

Chapter  III  of  Territorial  Act  of  1903  was  already  in 
force.  In  Section  6  it  declares: 

“All  notes  or  other  evidences  of  indebtedness,  leases  and 
other  contracts  heretofore  issued  or  made  to  or  by  the  Board 
of  Public  Lands  are  hereby  ratified  and  confirmed  and  de¬ 
clared  to  be  the  property  of  the  Territory  for  the  purpose  of 
this  Act.” 

This  Act  was  presumably  transmitted  to  the  Congress 
under  the  provisions  of  the  Organic  Act,  and  does  not  ap¬ 
pear  to  have  been  disapproved  by  the  Congress. 

A  somewhat  similar  provision  or  restriction  in  the  grant- 


103 


ing  act  from  Congress  had  recently  been  under  consideration 
by  the  Circuit  Court  for  the  District  of  Oregon,  and  Judge 
Bellinger  held  that  the  United  States  was  the  only  authority 
entitled  to  object. 

Nichols  v.  Southern  Oregon  Co., 

135  Fed.,  232-4. 

And  the  Supreme  Court  of  the  United  States  in  con¬ 
struing  a  case  under  the  Swamp  Land  grant  of  1  850,  had 
said: 

“It  would  seem  that  Congress  alone  has  the  power  to 
enforce  the  conditions  of  the  grant,  either  by  a  revocation 
thereof,  or  other  suitable  action,  in  a  clear  case  of  viola¬ 
tions  of  the  conditions.’* — Emgrt.  Co.  v.  Co.  of  Adams, 

100  U.  S.  61,  69. 

Governor  Hagerman  was  not  unadvised  of  this, — the 
letter  of  the  Secretary  of  the  Interior  to  him  under  date  of 
February  26,  1906,  transmitted  with  approval  an  opinion 
with  reference  to  the  Alamogordo  Lumber  Company  matter 
from  Hon.  Frank  L.  Campbell,  Assistant  Attorney  Gen¬ 
eral,  dated  February  19,  1906,  which  contains  the  fol¬ 
lowing  : 

“This  section  (No.  3  of  the  Act  of  Congress  of  1898 
supra)  made  a  grant  in  presenti  to  the  Territory  of  New 
Mexico  of  lands  already  identified  or  to  be  thereafter  iden¬ 
tified  by  selection  (Territory  of  New  Mexico,  29  L.  D. 
364).  And  I  am  of  opinion  that  upon  selection  of  such 
lands,  and  the  approval  of  the  lists  by  the  Secretary  of  the 
Interior,  the  legal  title  thereof  passed  out  of  the  United 
States  and  vested  in  the  Territory.  This  grant  carried  with 
it  the  power  of  alienation,  but  it  will  not  be  necessary  to 
consider  whether  the  direction  therein  given  that  not  more 
than  one  quarter  section  of  land  shall  be  sold  to  any  one 
person,  corporation  or  association  of  persons  is  a  condition 
attached  to  the  grant;  or  whether  the  Secretary  of  the  In¬ 
terior  has  supervisory  power  in  the  matter  of  these  sales.  In 
any  event  it  is  true  that  if  these  lands  have  not  passed  into 
the  hands  of  innocent  purchasers  for  value,  the  Congress  of 
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the  United  States  may  enforce  the  conditions  of  the  grant 
either  by  a  revocation  thereof  or  other  suitable  action” ;  and 
then  recommends  investigation  that  might  enable  the  Secre¬ 
tary  ‘‘to  make  such  report  to  Congress  as  may  fully  advise 
that  body.” 

This  is  not  mentioned  in  the  report. 

The  letter  of  the  Secretary  of  the  Interior  to  Governor 
Hagerman  under  date  of  February  26,  1906,  in  the  Bon¬ 
ham  and  Holt  matter  (referred  to  on  page  5  of  the  re¬ 
port)  transmitted  with  approval  copy  of  an  opinion  of  the 
same  Assistant  Attorney  General  Campbell  addressed  to  the 
Secretary  under  date  of  March  14,  1906,  which  contains 
the  following: 

‘‘I  advise  you  that  upon  approval  of  the  lists  by  the  Sec¬ 
retary  of  the  Interior  the  jurisdiction  of  the  Land  Depart¬ 
ment  terminated  and  I  know  of  no  rule  of  law  or  adminis¬ 
tration  which  would  justify  you  in  directing  the  Governor 
of  the  Territory  to  withhold  said  deeds.  I  advise  you, 
however,  that  you  are  authorized  to  direct  such  investigation 
in  regard  to  these  sales  as  will  enable  you  to  make  report  to 
Congress  thereon,  for  such  action  by  that  body  as  seems  ap¬ 
propriate”,  and  advises  that  ‘in  the  meantime’  the  Governor 
be  advised  that  the  best  interests  of  the  Territory  seem  to 
require  that  ‘for  the  time  being’  the  delivery  of  said  deeds 
(in  the  Bonham  and  Holt  matter)  be  withheld.” 

This  opinion  is  not  mentioned  in  the  report. 

In  said  letter  of  February  26,  1906,  the  Secretary  ad¬ 
vised  Governor  Hagerman  that  he  had  directed  such  in¬ 
vestigation  to  be  made. 

Mr.  Cooley’s  report  (p.  5)  shows  that  this  investigation 
was  made  and  the  results  transmitted  by  the  Secretary, 
May  4,  to  the  Speaker  of  the  House  of  Representatives 
and  referred  to  the  Committee  on  Public  Lands. 

On  May  24,  1906,  the  Secretary  again  wrote  Governor 
Hagerman  enclosing  copy  of  letter  of  May  1 7,  1 906, 
from  Mr.  Lacey,  Chairman  of  that  Committee  (mentioned 
on  p.  5  of  the  Cooley  report)  and  saying,  ‘‘It  would  appear 
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from  this  letter  that  said  Committee  is  loath  to  consider  at 
this  time  legislation  looking  to  the  enforcement  of  the  re¬ 
strictive  provisions  in  the  grant  of  public  lands  to  the  Ter¬ 
ritory  of  New  Mexico  made  by  the  Act  of  June  21,1 898,” 
and  again  advising  against  delivery  of  deeds  which  represent 
transactions  undoubtedly  in  violation  of  said  Act. 

The  Governor’s  reply  on  May  24,  1906,  shows  that  he 
understood  this  advice  as  referring  to  the  deeds  in  the  Bon¬ 
ham  and  Holt  matter. 

This  also  is  not  mentioned  in  the  report. 

Governor  Hagerman  was  thus  advised  that  Con¬ 
gress,  the  only  body  which  could  take  advantage  of  any 
alleged  illegality  affecting  the  contract  in  question,  was 
loath  to  take  such  action.  He  was  Governor  of  a  Terri¬ 
tory  which,  through  its  legislature,  had  ratified  the  contract, 
and  Congress  had  not  disapproved,  and  he  found  the  Ter¬ 
ritory  holding  a  legal  title  merely  as  security  for  a  note, 
payment  of  which  was  tendered.  It  may  appear  that  he 
was  advised,  by  those  whose  counsel  had  been  recommended 
to  him  by  the  President,  to  take  the  money;  the  rights  of 
other  and  innocent  third  parties  may  have  intervened  since 
the  passing  of  the  equitable  title  prior  to  his  incumbency. 

As  to  this  the  report  is  silent,  as  perhaps  it  might  not  be 
if  the  Governor  had  been  heard. 

At  the  best  or  worst,  it  was  a  question  of  doubt  and 
difficulty  calling  for  the  exercise  of  administrative  discre¬ 
tion.  It  appears  from  the  report  that  he  took  the  opinion 
of  his  Attorney  General,  his  official  adviser.  The  report 
dismisses  this  opinion  as  an  absurdity,  but  the  Governor 
was  not  called  upon  to  do  so — he  followed  it. 

It  is  urged  that  in  the  Bonham  and  Holt  case  then  in  its 
inception,  which  the  Governor  had  submitted  to  the  Depart¬ 
ment  of  the  Interior,  he  had  been  advised  that  ‘‘the  best 
interests  of  the  Territory  seem  to  require  that  for  the  time 
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being  the  delivery  of  the  said  deeds  should  be  withheld”, 
and  that  the  Governor  had  complied.  (Report,  p.  5.) 

Now,  while  the  framer  of  the  Secretary’s  letter  to  Con¬ 
gress  transmitting  Mr.  Holcombe’s  report  of  his  investiga¬ 
tion  of  the  Pennsylvania  Development  case  referred  to  it  "as 
in  all  essential  respects  similar  to  that  involved”  in  the 
Bonham  and  Holt  case,  it  does  not  appear  that  Governor 
Hagerman  was  made  acquainted  with  this  view  or  received 
any  advice  or  recommendation  from  the  Department  in  the 
Development  Company  case,  and  it  is  obvious  from  the 
preceeding  comment  that  there  was  a  very  real  difference 
between  a  case  where  the  equitable  title  had  passed  and  the 
legal  right  was  held  only  as  security  for  the  deferred  pay¬ 
ment,  and  a  case  where  no  title  of  any  kind  had  passed  as 
in  the  Bonham  and  Holt  case. 

It  appears  from  Governor  Hagerman’s  published  letter 
of  May  15,  1907,  that  the  company  was  in  possession, 
cutting  the  timber.  This  could  hardly  be  treated  by  the 
Territory  as  a  trespass  or  a  waste,  if  the  equitable  title  had 
passed  to  the  company.  And  the  holder  of  the  equitable 
title  could  certainly  transfer  that  title  to  others. 

Passing  for  a  moment  the  charge  of  usurpation  of  functions 
of  the  Territorial  Land  Commissioner,  and  taking  the  ac¬ 
count  of  Governor  Hagerman’s  action  on  the  27th  day  of 
August  as  it  appears  in  the  report,  his  action  on  that  day 
consisted  in  this:  He  procured  from  the  Land  Office  the 
forty-four  deeds  in  question,  which  had  already  been  exe¬ 
cuted,  attached  to  twenty-three  of  them  the  seal  of  the  de¬ 
funct  land  board  which  had  made  the  contract  for  sale, 
received  the  balance  due  on  the  note,  principal  and  interest, 
from  Mr.  Hopewell,  handed  him  the  deeds,  and,  on  the 
latter’s  request  for  record  in  the  Land  Office  of  twenty- 
three  of  them  not  heretofore  recorded,  instructed  the  Land 
Office  clerk  to  make  such  record.  The  money  was  de¬ 
posited  to  the  credit  of  the  Land  Commissioner  and  the 
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deeds  after  record  in  the  Land  Office  were  handed  by  the 
Governor  to  one  Easley  at  the  request  of  Hopewell,  as  ap¬ 
pears  in  the  Governor’s  message  of  March  1  8,  1 907,  to  the 
New  Mexico  House — presumably  the  “letter”  referred  to 
in  the  report. 

It  is  difficult  to  see  how  the  Territory  could  have  refused 
surrender  of  the  deeds  after  payment  or  tender  of  payment 
in  full.  On  legal  tender  of  the  amount  due,  the  legal  title 
which  was  merely  held  as  security  therefor,  would  no  longer 
be  lawfully  held  by  the  Territory.  It  would  be  unlawfully 
withheld,  and  if  the  United  States  alone,  acting  through 
Congress,  had  power  to  enforce  the  clause  in  the  Act  of 
1898  with  regard  to  sales  in  excess  of  a  quarter  section,  as 
would  appear  from  the  decision  above  cited,  how  could  the 
Territory  set  up  such  a  defense  after  ratifying  the  contract 
by  Act  of  1905  and  holding  the  legal  title  merely  as  a 
security  for  the  money  then  tendered? 

Not  even  the  defense  that  the  transaction  was  against 
public  policy  could  be  sustained  unless  it  could  be  made  to 
appear  that  it  was  part  of  the  public  policy  of  the  United 
States  to  make  grants  on  conditions  subsequent. 

Before  leaving  this  subject  it  is  proper  to  suggest  that  the 
decisions  of  the  Circuit  Court  of  Appeals  and  the  Supreme 
Court  in  the  Denver  case  (cited  above),  throw  some  doubt 
on  the  power  of  Congress  to  take  further  action. 

In  the  Denver  case,  a  later  act  of  Congress  (26  Stat.  2) 
authorized  the  City  of  Denver  “to  vacate  the  use  of  the 
said  land  or  any  portion  thereof  as  a  cemetery,  and  to  ap¬ 
propriate  and  use  the  same  or  any  part  thereof  for  public 
park  or  grounds”. 

As  to  this  the  Circuit  Court  of  Appeals  says: 

“The  provisions  of  this  later  Act  as  to  the  use  to  which 
the  land  might  be  put  is  inoperative.  After  the  Govern¬ 
ment  has  parted  with  the  absolute  title  to  the  land,  Congress 


108 


could  not  annex  any  condition  to  that  title,  nor  limit  the  use 
to  which  the  land  might  be  devoted.” 

Morgan  v.  Rogers,  79  Fed.,  579. 

This  case  under  the  title  of  Morgan  v.  Johnson  coming 
before  the  same  court  for  a  second  time  on  its  merits,  106 
Fed.  452,  the  Court  held  that  the  former  decision  found  in 
79  Fed.  579  was  the  law  of  the  case,  and  refused  to  re¬ 
open  the  question  as  to  the  right  of  the  City  of  Denver  to 
use  the  land  for  purposes  other  than  a  cemetery. 

On  writ  of  error  to  the  Supreme  Court  of  the  United 
States,  the  Court  while  citing  the  second  statute,  apparently 
regarded  it  as  being  of  no  effect,  for  it  is  not  commented 
upon  in  the  opinion,  affirming  the  judgment  of  the  lower 
court. 

If  Governor  Flagerman  had  been  more  concerned  about 
his  official  head  than  about  the  best  interests  of  the  Terri¬ 
tory,  he  might  have  retired  behind  the  general  terms  of  the 
advices  received  by  him  from  the  Department  of  the  In¬ 
terior  in  other  matters,  but  acting  with  what  must  have  been 
full  knowledge  of  the  facts  in  the  case,  he  used  the  execu¬ 
tive  discretion  which  it  was  his  to  exercise. 

Is  it  not  at  least  an  open  question  whether  his  action  was 
“illegal  and  improper”? 

III. 

The  final  conclusion  of  the  report  is  that  Governor 
Hagerman  in  his  acts  on  August  27,  1907,  usurped  the 
functions  of  the  Territorial  Commissioner  of  Public  Lands 
and  that  this  was  illegal  and  unjustifiable. 

It  would  perhaps  be  sufficient  comment  to  observe  that 
if  there  was  delivery  there  was  no  usurption,  and  if  there 
was  usurption  there  was  no  delivery. 

Koehler  v.  The  Black  River  Falls  Iron  Co. 

2  Black  (U.  S.)  715. 

A  brief  examination  of  the  law  may,  however,  be  per¬ 
tinent. 
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The  transactions  with  reference  to  the  land  in  question 
had  all  been  conducted  by  the  Territorial  Board  of  Public 
Lands,  established  by  Chapter  74,  Laws  of  New  Mexico, 
1899,  consisting  of  the  Governor,  Solicitor  General  and 
Commissioner  of  Public  Lands,  with  powers  and  duties  as 
therein  described.  The  Governor  was  Chairman  and  the 
Commissioner  secretary  of  the  Board.  It  had  a  seal,  but 
there  was  no  provision  as  to  which  member  of  the  Board 
had  power  to  affix  it.  All  deeds,  etc.,  were  to  be  signed 
by  the  Governor  and  attested  by  the  Commissioner  with 
the  seal  of  the  Board  affxed. 

This  Act  was  amended  in  1901  and  1903.  The  amend¬ 
ment  of  1901  empowered  the  Board  to  sell  or  contract  to 
sell  for  part  cash,  part  deferred  payments,  not  to  exceed 
30  per  cent  of  the  land  granted  to  the  Territory  and  salable 
under  the  Act  of  Congress. 

Chapter  III,  Laws  1903,  in  effect  abolished  the  Board, 
created  a  land  office  and  an  office  of  Commissioner  of  Pub¬ 
lic  Lands  as  executive  officer  of  the  Land  Office.  As  such 
he  was  to  have  an  official  seal  and  use  it.  He  was  to  “take 
charge  of  all  records,  books,  papers  and  property  of  every 
kind  whatsoever  now  in  the  hands  or  control  of  the  Board 
of  Public  Lands,  *  *  *  and  collect  any  moneys  due 

the  Territory  on  outstanding  notes  or  other  evidences  of  in¬ 
debtedness  for  the  purchase,  lease,  *  *  *  of  terri¬ 

torial  lands”,  etc.  Sec.  6. 

This  statute  of  1 905  did  not  in  terms  or  effect  make  the 
Land  Office  the  successor  of  the  former  Land  Board.  It 
created  a  new  office  of  Commissioner,  although  bearing  the 
same  name.  The  repealing  clause  attempted  to  continue 
the  old  Commissioner  in  office  until  expiration  of  his  term, 
but  that  term  expired  with  the  Legislature  and  before  the  law 
went  into  effect,  I.  E.,  60  days  after  its  approval. 

Under  this  Act  the  new  Commissioner  became  custodian 
of  the  44  deeds  theretofore  executed  by  the  Board,  the  note 
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and  the  seal  of  the  old  Board.  He  was  given  no  right  to 
affix  that  seal  to  instruments  executed  by  the  old  Board. 
He  was  to  affix  his  own  seal  to  papers  executed  by  him. 

Governor  Hagerman  did  not  have  custody  of  the  old 
seal,  the  deeds  or  the  note. 

On  August  27,  1906,  the  Commissioner  was  absent  from 
his  office.  Mr.  Hopewell,  from  whom  payment  of  the  note 
had  been  repeatedly  requested  by  the  Commissioner,  as  ap¬ 
pears  in  the  Governor’s  message  above  referred  to,  although 
the  report  does  not  mention  this,  called  upon  the  Governor 
and  tendered  payment. 

The  Governor,  in  exercise  of  the  executive  power  con¬ 
ferred  upon  him  by  the  Organic  Act  (Act  of  Sept.  30, 
1830,  No.  3:  U.  S.  R.  S.  No.  1841)  acted  in  the  Com¬ 
missioner’s  absence.  He  received  the  money,  just  as  he  re¬ 
ceived  the  3  per  cent  coming  to  the  Territory  under  Sec.  4 
of  the  Act  of  Congress  in  question,  and  deposited  it  to  the 
Commissioner’s  account.  He  affixed  the  seal  of  the  old 
Board  to  the  deeds  otherwise  fully  executed  by  the  old 
Board. 

The  seal  was  not  necessary  to  give  them  validity  and  ef¬ 
fect,  (Bernard’s  Township  v.  Stebbins,  109  U.  S.  331-2) 
and  under  the  Organic  Act  he  was  probably  the  only  offi¬ 
cial  authorized  to  affix  it,  since  the  old  board  had  gone  out 
of  existence  and  the  new  Commissioner  as  such,  had  never 
been  a  member  of  it.  He  surrendered  the  deeds,  after  rec¬ 
ord  in  the  Land  Office,  and  presumably  the  note. 

It  does  not  appear  that  the  Commissioner  on  his  return 
disavowed  or  repudiated  these  acts  of  the  Governor,  placed 
upon  record  in  the  proper  county  any  notice  that  the  deeds 
had  not  been  duly  delivered  or  surrendered,  so  as  to  affect 
purchasers  with  notice,  or  in  any  other  effectual  way  failed 
to  ratify  what  the  Governor  had  done  in  his  absence. 

It  is  unnecessary  to  dwell  upon  the  color  given  to  these 
events  of  August  27,  1906,  by  the  ex-parte  report  now  un- 
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der  consideration.  The  same  acts  differently  stated  might 
bear  a  different  aspect. 

As  to  the  importance  of  such  departure  from  routine,  sug¬ 
gestive  illustrations  are  to  be  found  in  the  Denver  cases  al¬ 
ready  cited.  In  Morgan  v.  Johnson,  106  Fed.,  459,  the 
Circuit  Court  of  Appeals  says: 

“If  for  any  reason  the  culminating  act  of  executing  the 
deed  was  irregularly  performed,  that  is  to  say,  if  the  deed 
should  have  been  executed  by  a  commissioner  appointed  by 
the  city  council,  as  claimed  in  argument  by  council,  instead 
of  by  the  mayor  of  the  city  as  done,  it  was  such  a  mistake 
or  oversight,  in  no  manner  disturbing  the  fixed  rights  of  the 
parties,  as  can  be  readily  corrected  by  the  appropriate 
equitable  proceedings.” 

And  in  Wright  v.  Morgan,  the  same  case  on  review  in 
the  Supreme  Court  of  the  United  States,  (191  U.  S.  55), 
Mr.  Justice  Holmes  says  for  the  Court: 

“The  question  is  not  open  whether  there  was  any  infor¬ 
mality  in  the  execution  cf  the  sale  by  the  mayor  rather  than 
by  a  special  commissioner.  The  supposed  error  would  be 
corrected  by  equity  if  necessary.” 

But  back  of  this  consideration  of  the  Governor’s  acts  is 
a  question  of  power  which  the  report  has  not  considered. 

A  Governor  of  New  Mexico  differs  from  the  Governor 
of  a  State  in  this,  that  his  powers  are  derived  from  Con¬ 
gress  and  are  framed  in  substantially  the  same  language  as 
those  conferred  by  the  Constitution  upon  the  President  of 
the  United  States,  and  thereby  “the  executive  power 

*  *  *  shall  be  vested  in  a  Governor  *  *  *  he 

*  *  *  shall  take  care  that  the  laws  be  faithfully  exe¬ 

cuted.” 

Organic  Act  (approved  Sept.  30,  1850) 

Sec.  3,  U.  S.  R.  S.  1841. 
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Compare  this  with  the  language  of  the  Constitution  as 
to  the  President: 

“The  executive  power  shall  be  vested  in  a  President. 
*  *  *  He  shall  take  care  that  the  laws  be  faithfully 

executed.” 

Could  the  Governor  be  deprived  by  the  Territorial  Legis¬ 
lature  of  any  part  of  the  executive  power  which  Congress 
had  vested  in  him?  Could  the  Act  of  1905  take  from  the 
Governor  and  confer  upon  the  Commissioner  any  part  of  the 
Governor’s  executive  power?  Was  not  the  Governor’s 
assent  to  that  Act  a  mere  delegation  of  the  exercise  of  a 
part  of  such  power  to  the  Commissioner,  and  not  a  sur¬ 
render  of  that  part? 

In  other  words,  did  not  the  Governor,  despite  such  par¬ 
tial  delegation,  still  retain  the  full  executive  power  conferred 
by  Congress,  including  the  power  to  complete  a  transaction 
ratified  by  the  Legislature,  to  accept  the  balance  due  and 
surrender  the  deeds  held  as  security  for  the  debt?  At 
least  to  the  extent  of  doing  this  in  the  absence  of  the  Com 
missioner? 

These  considerations  leave  grave  doubt  as  to  whether  the 
alleged  usurpation  was  in  reality  “illegal  and  unjustifiable”, 
as  characterized  by  the  report. 

June  18,  1907. 


THE  END. 
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